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The United States Circuit Court of Appeals 
for the Seventh Circuit has rendered a decis- 
ion reversing Judge Jenkins’ famous order 
respecting the right of the employees ofa 
railroad in the hands of a receiver to strike, 
the title of the case being Arthur v. Oakes 
et al., and the opinion being written by Mr. 
Justice Harlan. It will be remembered that 
Judge Jenkins granted an injunction against 
a body of strikers, forbidding them to strike 
because such action would be detrimental to 
railroad property. The court holds that it 
would be wrong for a body of men employed 
by a railroad to violate a definite contract, 
but the remedy for such violation could not 
be by injunction. Now that popular feeling 
has subsided, this decision will probably com- 
mand the assent of every man who has any 
knowledge of the fundamental principles of 
law. As Judge Harlan pertinently says, the 
use of the injunction under such circumstances 
would really deprive the workingman of his 
constitutional rights under our system of 
government. If a railroad has the right to 
discharge an undesirable or incompetent 
workman, the same right of terminating the 
relation between employer and employee 
must rest in the latter. The opinion expressly 
holds that ‘‘in the absence of legislation to 
the contrary, the right of one in the serv- 
ice of a quasi-public corporation to withdraw 
therefrom at such a time as he sees fit, and 
the right of the managers of such corporation 
to discharge an employee from service when- 
ever they see fit, must be deemed so far ab- 
solute that no court of equity will compel an 
employee against his will to remain im such 
service or actually to perform the acts re- 
quired in such employment, or require 
such corporation against their will to keep 
particular employees in their service.’’ They 
also hold that Judge Jenkins was right ‘‘in 
issuing a special injunction to protect prop- 
erty in the interest of the receivers against 
acts which, it is admitted, if not restrained, 
would have been committed, and would have 
inflicted irreparable loss upon property and 
seriously prejudiced the interest of the pub- 
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lic as involved in the regular operation of the 
Northern Pacific Railroad. No other remedy 
was full, adequate and complete for the pro- 
tection of the trust property and for the pres- 
ervation of the rights of individual suitors and 
of the public in its due and orderly adminis- 
tration by the court’s receivers.’’ The opin- 
ion of Judge Harlan is a masterly discussion 
of the subject as to the use of injunctions 
during the pendency of a strike. 





The recent decision by the South Carolina 
Supreme Court declaring the Dispensary law 
constitutional, to which we called attention in 
a late issue (39 Cent. L. J. 335), has raised 
an important question which involves the re- 
lations of the State to the general govern- 
ment. The commissioner of internal revenue 
has forwarded to Secretary Carlisle a letter 
submitting to the attorney-general the 
question as to the course to be taken by the 
general government in the event of seizures 
by State officers for confiscation under the 
Dispensary law of distilled spirits deposited 
in distillery bonded warehouses under the in- 
ternalrevenue system. It appears that un- 
der the construction of the Dispensary law 
given by the State Supreme Court a distiller 
in the State cannot sell his product to private 
persons within the State, nor, it is supposed, 
to private persons to be shipped out of the 
State, but only to the State commissioner, or 
to persons outside of the State under regula- 
tions which would seriously inconvenience 
the shipper. The commissioner of internal 
revenue suggests that under such restrictions 
there would hardly be any further lawful 
production of distilled spirits within the 
State, since no distiller would be willing to 
produce an article to be sold only on com- 
pulsion to a single producer and at a price to 
be fixed by him. In this way, the commis- 
sioner suggests, the question is raised 
whether a State can so legislate as incident- 
ally to deprive the United States of one of its 
declared sources of revenue. He therefore 
asks, for his own guidance, an opigion on 
the point whether or not he may lawfully 
consent to or permit the withdrawal of spirits 
in bonded warehouses upon seizure therein 
by the State and tender of the tax to the 
collector, or upon judgment of forfeiture by 
the State courts. The attorney-general has 
not yet rendered an opinion - upon this ques- 
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tion, his decision upon which will be awaited 
with much interest, for, as will be seen, it 
has bearings which are not confined to the 
State of South Carolina alone. 








NOTES OF RECENT DECISIONS. 


THEATRICAL ContRAcT—BREACH—INJUNC- 
TIoN.—In Canary & Lederer v. Lillian Rus- 
sell, decided by the Supreme Court of New 
York where a theatrical ‘‘star’’ contracts 
with theatrical managers to perform for them 
for two theatrical seasons, the first commenc- 
ing November, 1893, and continuing to June, 
1894, and the second commencing October, 
1894, to June, 1895, although the contract 
contains a negative covenant ‘‘that during the 
continuance of said contract the said ‘star’ 
will not perform or give any exhibition of 
her talents at any place or for any persons 
other than the said theatrical managers,’’ it 
was held that the fair meaning of the parties 
should control, and that the contract did not 
cover the summer months, and that it would 
be a too restricted interpretation of the 
words ‘‘the continuance of this contract’’ to 
hold that the ‘‘star’’ was restrained from 
singing during the summer months under any 
other management than the plaintiffs’. It 
was also held that representations made by 
plaintiffs, which did not constitute material 
inducements to enter into the contract, can- 
not be urged as a defense for a breach there- 
of on the part of the defendant and that, al- 
though an injunction for the enforcement of 
a negative covenant will not ordinarily be 
granted before a full inquiry into the facts 
has been had by means of a trial, still the 
jurisdiction of the court to grant an injunc- 
tion for the enforcement of a covenant not to 
perform for rfval managers is well established 
and can always be invoked in a proper case. 





CrounaL Law—Carryinc WEearons—Ev1- 
DENCE ILLEGALLY OsTaineD.—In Shields v. 
State,,16 South. Rep. 85, the Supreme Court 
of Alabama decide that on a trial for carry- 
ing concealed weapons where it appeared 
that a pistol was found:concealed on defend- 
ant’s person after a forcible search by an 
officer, although such search was unlawful, 
the evidence so obtained is admissible against 
the defendant.. Such admission they also say 





does not conflict with the constitutional guar- 
anty that no one shall be compelled to give 
evidence against himself. They also hold 
that a requirement by a jailer that all persons 
must be searched before being allowed to 
visit prisoners, is reasonable but on refusal to 
comply, the sheriff cannot search a person 
against his will. Brickell, C. J., says: 

The proposition underlying the objections to the 
admissibility of the evidence of the discovery of the 
pistol concealed about the person of the defendant, 
and which is pressed in the argument of counsel, is 
that the search was unauthorized and illegal, and, as 
it was unauthorized and illegal, the admission of evi- 
dence obtained by it, to fix the guilt ofa criminal 
offense upon the person searched, is violative of the 
constitutional guaranty that the accused shall not be 
compelled to give evidence against himself, and of the 
further guaranty “that the people shall be secure in 
their persons, homes, papers and possessions, from 
unreasonable seizure or searches,” ete. Kindred 
propositions, in varying forms and under varying 
facts, have béen drawn to the attention and considera- 
tion of this court. Chastang v. State, 83 Ala. 29, 3 
South. Rep. 304; Terry v. State, 90 Ala. 635, 8 South. 
Rep. 664; Scott v. State, 94 Ala. 80, 10 South. Rep. 
505; French vy. State, 94 Ala. 93,10 South. Rep. 558; 
Sewell v. State (Ala.), 13 South. Rep. 555. In neither 
of these cases was the search, or the mode in which 
the evidence was obtained, deemed illegal. In Terry 
v. State, supra, which, like the case before us, was an 
indictment for the offense of carrying concealed wea- 
pons, the court observed: ‘‘We need not say what 
would be our ruling if the pistol had been discovered 
by the officer in a search of the defendant’s person, 
or if the defendant had surrendered the pistol in 
obedience to the command of the officer having him 
in charge. The question is not presented, and we 
leave it undecided.” In the later case (Sewell v. 
State, supra),—a like indictment,—the court said: 
‘**We presume the objection (tothe admissibility of 
the evidence) is based upon the proposition that the 
discovery of the guilt was brought about by the un- 
lawful exercise of official authority and power on the 
part of the constable, and that it would be against 
public policy, if not an invasion of the constitutional 
immunity of the citizen, to suffer information so ob- 
tained to be used against the defendant. This case 
does not call for any decision on that subject, and we 
declare no rule touching the admissibility of evidence 
so obtained.” If, as is insisted, the search of the per- 
son of the defendant was unauthorized and illegal, 
the question, a decision of which was heretofore pre- 
termittéd, is now unavoidable, and that it was un- 
authorized and illegal we cannot doubt. The sheriff 
is the jailer, having the legal custody and charge of 
the county jail, and of the prisoners therein confined. 
He may commit the custody and charge to a jailer of 
his appointment, who becomes his deputy or sub- 
stitute, for whose acts he is civilly responsible. Cr. 
Code, § 4535. Charged with the duty of protecting 
and preserving the jail, and of keeping the prisoners 
safely until of their custody he is relieved by legdl 
authority, of necessity, the jailer, whether he be the 
sheriff or a substitute of his appointment, has a large 
discretion in determiniag at what time, under what 
circumstances, and what persons, not having legal 
authority, he will permit to enter the jail or to have, 
access to the prisoners; a discretion it is not contem- 
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plated he will exercise arbitrarily or eapriciously, 
but which at last he must exercise according to his 
own conscience and judgment, uncontrolled by the 
conscience and judgment of others. Ifhe apprehends 
injury to the jail, or the introduction therein of things 
forbidden, or the instrumentalities of escape, or 
detriment to a prisoner, he may require whoever may 
seek admission into the jail to submit their persons 
to a proper, orderly examination or search. The ex- 
amination or search must be voluntary on the part of 
such persons. If they donot consent, admission to 
the jail or access to the prisoners may be refused. If 
they have entered, they may be required to depart. 
If they persist in remaining, they may be treated as 
trespassers and ejected, the jailer using no more force 
than is necessary to eject them. But he is without 
legal authority, by force, to search or examine them, 
or tocompel them to submit their persons to search 
or examination, even though he may suspect them of 
crime or of criminal purposes. If, by force, he makes 
search of their persons, or compels them to submit to 
it, he becomes a trespasser, and for the wrong is 
civilly answerable; and he commits an indictable 
misdemeanor, the offense being aggravated because of 
his oflicial relation, and the abuse of its rightful 
powers. 

While itis true the search ofthe defendant was 
without legal justification, a trespass, and an indicta- 
ble misdemeanor, we know of no principle or theory 
upon which the State may be deprived of the right to 
employ the evidence ofa criminal offense thus ob- 
tained. As is observed by the Supreme Court of 
Illinois in Gindrat v. People, 188 Ill. 111,27 N. E. Rep. 
1085: ‘Courts, in the administration of the criminal 
law, are not accustomed to be oversensitive in regard 
to the sources from which evidence comes, and will 
avail themselves of all evidence that is competent and 
pertinent, and not subversive of some constitutional 
or Jegal right.”?> The State had no connection with, 
and bad no agency in, the wrong committed by the 
sheriff. The law appoints the remedy for the redress 
of the wrong, but the exclusion of the evidence crim- 
inating the defendant is not within the scope of the 
remedy, or the measure of redress. Evidence is not 
infrequently obtained by methods which are repre- 
hensible in good morals, offense to fair dealing, sub- 
jecting it to unfavorable inferences, the party relying 
upon it must neutralize, to entitle it to full credence. 
And evidence is sometimes obtained under circum- 
stances which meet with the unqualified disapproba- 
tion of the courts. The evidence, however unfairly 
and illegally obtained, is not subject to exelusion, if it 
be of facts in themselves relevant, except when a 
party accused of crime has been compelled to do some 
positive, affirmative act inculpating himself, or an ad- 
mission or confession has been extorted from him by 
force, or drawn from him by appliances to his hopes 
or fears. 1 Greenl. Ey. § 254a; Com. v. Dana, 2 Mete. 
(Mass.) 829-337; State v. Flynn, 36 N. H. 64; Gindrat 
Vv. People, 138 Ill. 108, 27 N. E. Rep. 1085. The 
extrajudicial confessions or admissions of a defend- 
ant charged with crime are received in evidence with 
a degree of caution not extended to any other species 
of evidence. Before admitting them the court must 
be satisfied that they were made voluntarily,—free 
from compulsion or appliances of hope or fear to the 
mind of the accused. Yet if aconfession or admission 
be made involuntarily, under circumstances which 
compel its exclusion as evidence, and from it a knowl- 
edge of material, relevant facts is derived, these facts 
are admissible evidence. 1 Greenl. Ev. § 231; Brister 
Ve State, 26 Ala. 107; Sampson y. State, 54 Ala. 241. 








Confessions obtained by artifice or deception or false- 
hood, however reprehensible and dishonorable, if 
voluntary, are also admissible evidence. Wart. Cr. 
Ev. § 670; 1 Rose, Cr. Ev. (8th Ed.) 81; King v. State, 
40 Ala. 314; People v. Barker, 60 Mich. 277,27 N. W. 
Rep. 539; Heldtv. State, 20 Neb. 492, 30 N. W. Rep. 626. 
The evidence of an eavesdropper as to statements 
made by the defendant, when he was free from all 
influences affecting the admissibility of such state- 
ments, has been received. The court said: ‘The 
defendant has no cause of complaint, either because, 
if an eavesdropper, the witness may possibly not have 
heard all that was said in the conversation to which 
he testified, or onthe ground that eavesdropping is 
disreputable initself, or was an offense at common 
law.’’? People v. Cotta, 49 Cal. 166. The evidence of 
detectives feigning to be accomplices, obtaining and 
practicing upon the confidence of the accused, is re- 
ceived, and sois the evidence of spies. The manner 
of obtaining the evidence is directed to its credibility, 
not to its admissibility. State v. McKean, 36 [owa, 
343; Wright v. State, 7 Tex. App. 574; People v. 
Barker, 60 Mich. 277, 27 N. W. Rep. 539; Gindrat v. 
People, supra. In the latter case the evidence was 
obtained by an unlawful intrusion by a detective into 
and search of the dwelling place of the defendant. 
The guaranty of the constitution that no person ac- 
cused of crime shall be compelled to give evidence 
against himself corresponds to and is drawn trom the 
maxim ofthe common law, ‘Nemo tenetur seipsum 
accusare;” and it forever removes from the sphere of 
judicial investigations any and all compulsion of per- 
sons accused of crime, either by subjecting them to 
physical torture or to inquisitorial examinations, to 
which they have been subjected in some countries. 2 
Story, Const. § 1788. Admissions or confessions im- 
puted to them are inadmissible as evidence, except 
under the limitations and conditions to which we 
have referred. It is, as we have seen, of the very es- 
sence of their admissibility that they should be 
voluntary, proceeding from the unrestrained volition 
of the accused. The defendant made no admission 
or confession; he was passive, the unresisting victim 
of unlawful violence; and if he had made an admis- 
sion or confession, its exclusion, because not free and 
voluntary, would have been unavoidable. It is not 
that which he has said or done which is supposed to 
offend the constitutional guaranty, but the independ- 
ent, unlawful acts of the sheriff, by and through 
which it was discovered that he bore upon his person 
the “‘mute witness” of a criminal offense. We quote 
with approbation from the opinion gf the Supreme 
Court of New Hampshire in State v. Flynn, supra: 
“It seems to us an unfounded idea that the discover- 
ies anade by the officers and their assistants in the ex- 
ecution of process, whether legal or illegal, or where 
they intrude upon a man’s privacy without any legal 
warrant, or of the nature of admissions made under 
duress, or thatis evidence furnished by the party 
himself upon compulsion. The information thus ac- 
quired is not the admission ofthe party, nor evidence 
given by him, in any sense. The party has in his 
power certain mute witnesses, as they may be called, 
which he endeavors to keep out of sight, so that they 
may not disclose the facts which he is desirous to con- 
ceal. By force or fraud access is gained to them, and 
they are examined, to see what evidence they bear. 
That evidence is theirs, not their owner’s. If a party 
should have the power to keep out of sight or out of 
reach persons who can give evidence of facts he de- 
sires to suppress, and he attempts to do that, but is 
defeated by force or cunning, the testimony given by 
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such witnesses is not his testimony, nor evidence 
which he bas been compelled to furnish against him- 
self. Itis their own. It does not seem to us possible 
to establish a sound distinction between that case and 
the case of the counterfeit bills, the forger’s imple- 
ments, the false keys or the like, which have been ob- 
tained by similar means. The evidence is in no sense 
his.””’ The case of Com. v. Dana, supra, was of the 
seizure of lottery tickets illegally kept for sale. The 
seizure was made under a search warrant asserted to 
be illegal and void. The court sustained the validity 
of the warrant, but in answer to the objections pro- 
ceeding on the invalidity of the warrant, and the con- 
sequent illegality of the search, said: ‘Admitting 
that the lottery tickets and materials were illegally 
seized, still this is no legal objection to the admission 
of them in evidence. Ifthe search warrant were il- 
legal, or if the officer serving the warrant exceeded 
his authority, the party on whose complaint the war- 
raut issued, or the officer, would be responsible for 
the wrong done; but this isno good reason for ex- 
eluding the papers seized as evidence, if they were 
pertinent to the issue, as they unquestionably were. 
When papers are offered in evidence the court can 
take no notice how they were obtained—whether law- 
fully or unlawfully,—nor would they form a collateral 
issue to determine that question. This point was de- 
cided in the cases of Legatt v. Tollervey, 14 East, 302, 
and Jordan y. Lewis, Jd. 306, note; and we are en- 
tirely satistied that the principle on which these cases 
were decided is sound and well established.” We 
adhere to the proposition to be extracted from the 
authorities to which we have referred,—that, how- 
ever unfair or illegal may be the methods by which 
evidence may be obtained in acriminal case, if relevant, 
it is admissible, if the accused is not compelled to do 
any act which criminates himself, or a confession or 
admission is not extorted from him, or drawn from 
him by appliances to his hopes or fears. The objec- 
tions to the ;admissibility of the evidence {were 
properly overruled. 





NEGOTIABLE INSTRUMENT — NoTE—PLEAD- 
ING—ANSWER—BuRDEN OF PRoor.—The Su- 
preme Court of Montana holds in Thamling 
v. Duffey, 37 Pac. Rep. 363, that in an ac- 
tion on a note by the indorsee against the 
maker, an answer alleging fraud in the in- 
ception of the note states a prima facie de- 
fense and throws the burden of proving bona 
jides which includes want of knowledge of 
the alleged fraud on plaintiff. The court 
Says: 

The question presented by this appeal is, was it 
essential to the sufficiency of the answer that it should 
allege that plaintiff had knowledge of the fraud al- 
leged in the inception of said note at the time it was 
indorsed by him? In other words, did the allegation 
of fraud in the inception of the note, contained in the 
answer, place the burden of proof of bona fides upon 
the plaintiff, or was the defendant required to allege 
and prove knowledge of such fraud onthe part of 
plaintiff at the time the note was indorsed to him? 
Mr. Bliss, in his work on Code Pleading (2d Ed., § 
895), says: ‘In an action upon negotiable paper, the 
defendant may plead fraud or illegality, or that the 
bill or note was lost or stolen; and it is well settled 
that, in showing such fraud, ete., he makes a good 














prima facie defense, and that the plaintiff must show 
affirmatively that he is a bona fide holder for value, 
But, in such case, how should the issue be made on 
paper? Upon principle, every pleader who, in sub- 
mitting evidence, holds the affirmative of an issue, 
must plead the facts upon which the issue is made, 
It is, however, common, in pleading fraud, illegality, 
or other matter going to the validity of a bill or note 
in the hands of an indorsee, to also aver a want of 
consideration, and to charge notice. Is this averment 
necessary? Is it sufficient for the plaintiff to traverse 
it, if made, or should he affirmatively allege the facts 
he is required to prove? I donot find these questions 
settled upon authority. Inthe analogous cases of a 
bill to enforce an equity against one who has obtained 
the legal title, whether to land or chattels, it is suffi- 
cient for the plaintiff to show the equity; he thereby 
makes a prima facie case against the world. A pur- 
chaser for consideration without notice will, however, 
be protected. In his plea or answer, the purchaser of 
land must aver expressly that the person who con- 
veyed was seised, or pretended to be seised, when he 
executed the conveyance, and that he was in posses- 
sion must state consideration, and its actual payment; 
and must deny notice, whether it has been averred 
by the opposite party or not. The purchaser of stock, 
if he would defend against a plaintiff’s prima facie 
title, must affirmatively state in his answer, and must 
prove, the facts showing that he was a bona Jide pur- 
chaser for value. In the matter under consideration, 
the plaintiff, after the defendant’s showing, can only 
protect himself by his relation to the paper. In it- 
self, itis good for nothing; but, when one has put 
his name to a negotiable instrument, the law mer- 
chant, for commercial reasons, will protect the inno- 
cent holder, the person who has obtained it in good 
faith and for value. As we have seen, he must prove 
that he has obtained it, as must the holder ofa legal 
title to property as against the holder of an equity. It 
would seem, both from analogy and upon principle, 
that he should be required to aflirmatively plead the 
facts that thus protect him, which he is required to 
prove, and that the allegation of notice, etc., in the 
answer, is unnecessary.’”?’ And see authorities eited. 
In Vosburg v. Diefendorf, 119 N. Y. 357,23 N. E. Rep. 
801, a case involving the doctrine involved in the case 
at bar, the court says: ‘The learned counsel for the 
plaintiff contends that in this case the burden of prov- 
ing notice to the plaintiff of the facts connected with 
the execution of the note, and of the fraud, if any, 
was upon the defendant, and that, in the absence of 
such proof by the defendant, the plaintiff was entitled 
to recover. We think that this proposition cannot be 
maintained. Doubtless some support may be found 
for it in certain elementary books, and in some of the 
adjudged cases in other States. But in this State it 
must be regarded now as asettled rule that, when 
the maker of negotiable paper shows that it has been 
obtained from him by fraud or duress, a subsequent 
transferee must, before entitled to recover onit, show 
that he is a bona fide purchaser. Bank v. Green, 48 
N. Y. 298; Bank v. Noxon, 45 N. Y. 762; Bank Vv. 
Carll, 55 N. Y. 440; Wilson v. Rocke, 58 N. Y. 643; 
Bank v. Penfield, 69 N. Y. 502; Nickerson vy. Ruger, 
76 N. Y. 279; Seymour v. McKinstry, 106 N. Y. 240, 12 
N. E. Rep. 348, and 14 N. E. Rep. 94; Stewart v. Lan 
sing, 104 U. S. 505; Smith v. Livingston, 111 Mass. 342; 
Sullivan y. Langley, 120 Mass. 437. The plaintiff did 
not satisfy this rule by showing that he paid value for 
the note; it was necessary, in order to entitle him to 
recover, to go further, and show that he had n0 
knowledge or notice of the fraud with which the in- 
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strument was tainted from its origin.”? In Bank v. 
Diefendorf, 25 N. E. Rep. 402, a recent and well-con- 
sidered case, the court of appeals of New York say: 
“The plaintiff claims that the proof showing it pur- 
chased the notes before maturity, paying value there- 
for, conclusively establishes its character as a bona 


fide holders, and entitles it to recover, in the absence 


of proof showing that it had notice or knowledge of 
facts constituting adefense to the action. The plaint- 
iff's contention eliminates the element of good faith 
from the transaction, and assumes that the language, 
‘a holder for value,’ as used in the authorities, is sat- 
isfied by proof that the notes were purchased before 
maturity, and value paid therefor. We think this 
contention is contrary to the weight of authority in 
this State, even if it is not wholly unsupported by it. 
The payment of value for negotiable paper is a cir- 
cumstance to be taken into account, with other facts, 
in determining the question of the bona jJides of the 
transaction, and, when full value is paid, is entitled to 
great weight; Dut that fact is never conclusive, ex- 
cept in the absenge of evidence tending to show no- 
tice of bad faith. Those who seek to secure the ad- 
vantages Which the commercial law confers upon the 
holders of bank bills and negotiable paper must bring 
themselves within the conditions which the law pre- 
scribes to establish the character ofa bona Jide holder. 
They are entitled to the benefits of that rule only 
wheu they have purchased such paper in good faith, 
in the ustial course of business, before maturity, for 
full value, and without notice of any facts affecting 
the validity of the paper. This has been the law in 
this State since the case of Bay vy. Coddington, 5Johns. 
Ch. 54, 20 Johns. 637. The fact that they took the 
paper before maturity, and paid the full vaiue there- 
of, in the absence of other facts, undoubtedly affords 
apresuinption of the good faith of the transaction; 
but where it further appears that such property has 
been fraudulently or illegally obtained from its owner 
or maker, and under such circumstances that the per- 
son putting it in circulation could not maintain an ac- 
tion thereon, itis incumbent upon the holder, in or- 
der to sueceed, to go further, and show the circum- 
stances under which it came into bis possession, and 
that he has acted in good faith in the transaction. What 
constitutes good faith in such transactions has been the 
subject of frequent discussion in the books; and, while 
differences of opinion may exist on some points, there 
is perfect uniformity among them upon the point 
that a want of good faith in the transaction is fatal to 
the title of the holder, and that gross carelessness, al- 
though not of itself snflicient, as a question of law, to 
defeat title, constitutes evidence of bad faith. The 
requirement of good faith is expressed in the very 
term by which a holder is protected, and is funda- 
mental in the maintenance of the character claimed 
to be protected. 1 Pars. Notes & B. 258. °° * + A 
sufficient number of authorities have been cited to 
show the uniformity with which the cases in the 
highest courts of the State hold that, upon proof by 
the defendant that his obligations have been fraudu- 
lently or illegally obtained, and put in circulation, the 
person seeking to recover upon them must show, not 
only that he bought before maturity and paid value, 
but also the circumstances under which he acquired 
the paper, with the view of enabling the jury to de- 
termine whether he acted in good faith or not. It 
makes no difference, in the question presented, 
whether the plaintiff pursues the orderly course of 
first presenting and proving his note, relying upon the 
presumptions of bona fides which accompany the pos- 
session of the paper, and delays making proof of the 





circumstances of his purchase until after the defend- 
ant gives evidence of his defense, or, as in this case, 
he makes the proof of such circumstances as part of 
his affirmative case. The burden of making out good 
faith is always upon the party asserting his title asa 
vona Jide holder, in 9 case where the proof shows that 
the paper has been fraudulently, feloniously, or ille- 
gally obtainedfrom its maker or owner. Such a party 
makes out his title by presumptions, until it is 
impeached by evidence showing the paper had a 
fraudulent inception; and when this is done, the 
plaintiff can no longer rest upon the presumptions, 
but must show affirmatively his good faith. The ques- 
tion of law involved in this case was considered in the 
case of Vosburgh v. Diefendorf, 119 N. Y. 360, 23 N. 
E. Rep. 801, and there received the unanimous ap 
proval of the court.” In Stewart v. Lansing, 104 U. 
8. 505, Mr. Chief Justice Waite, speaking for the court, 
says: ‘“‘Itis an elementary rule that, if fraud or il- 
legality in the inception of negotiable paper is shown, 
an indorsee, before he can recover, must prove that 
he is a holder for value. The mere possession of the 
paper under such circumstances is not enough. Smith 
v. Sac. Co., 11 Wall. 189. Here the actual illegality of 
the paper was established. It was incumbent, there- 
fore, on the plaintiff, to show that he occupied the 
position of a bona fide holder, before he could re- 
cover.” 

It cannot be said that the authorities are uniform 
or harmonious upon the questions involved in this 
ease. But we are of the opinion that the authorities 
cited contain the better and sounder reason on the 
questions involved. It might frequently occur that a 
defendant in such a case would be powerless to allege 
or prove knowledge in the plaintiff of the fraud which 
tainted the note sued on, at its inception—this knowl- 
edge being peculiarly within the breast and posses- 
sion of the plaintiff—whereas it would very rarely be 
a hardship upon an indorsee to require him to show 
his bona jides by proving the circumstances and facts 
under which he became the owner and holder of the 
paper on which he sues. 





HvusBAND AND W1FE—ENTICEMENT OF Hvus- 
BAND—ACTION By WiFE.—In Williams v. Will- 
iams, 37 Pac. Rep. 614, the Supreme Court 
of Colorado follow the weight of authority on 
a controverted question, in holding that the 
wife may maintain an action for damages 
against one who wrongfully induces and pro- 
cures her husband to abandon her or send 
her away: The court says: 

A question is raised which goes in limine to the 
very foundation of this action. The question is 
whether a wife, as a matter of law, can have any right 
ofaction against one who induces her husband to 
abandon and forsake her. It is conceded that the 
husband may have aright of action against one who 
entices away his wife, but itis urged that, by reason 
of the legal unity of husband and wife, no sueh right 
of action exists in her favor. It is true there are 
some decisions to that effect, but they are neither 
numerous nor convincing. The case of Logan y. 
Logan, 77 Ind. 558, was rendered by a divided court, 
two of the five judges dissenting. Subsequently, a 
contrary opinion was rendered by the same court. 
See Haynes v. Nowlin, 129 Ind. 581, 29 N. EB. Rep. 389. 
The case of Van Arnam vy. Ayres, 67 Barb. 544, was 
expressly overruled in the case of Bennett v. Bennett, 
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116 N. Y. 584,23 N. E. Rep. 17. The view urged in 
behalf of defendant, it is said, logically results from 
the doctrine of coverture, which, according to the an- 
cient common law, precluded the wife from bringing 
and maintaining suits in her own name. That doe- 
trine often resulted in the rankest injustice to mar- 
ried women. By sundry legislative acts, dating from 
an early period, the disabilities of coverture have 
been gradually removed in Colorada, and these acts 
have been so liberally construed by the courts that 
controversies respecting the of status married women 
have practically disappeared from our jurisprudence. 
Rev. St. 1868, p. 455; Gen. St. 1883, §§ 2267, 2268; 2 
Mills’ Ann St. 1891, §§ 3008, 3009; Code, § 6; Wells v. 
Caywood, 3 Colo. 487; Devotie v. MeGerr, 15 Col. 469, 24 
Pac. Rep. 923; Knight v.Lawrence, 19 Colo.—, 36 Pac. 
Rep. 242. Mr. Justice Blackstone, who wrote 150 years 
ago, gave as areason for denying the wife’s right of ac- 
tion in cases this of kind the following:  ‘*The inferor 
hath no kind of property in the ‘company, care, or as- 
sistance of the superior, as the superior is held to have 
in those of the inferior, and therefore the inferior can 
suffer no loss orinjury.’’ 3 Bl. Comm. 142. This language 
seems strange in the present age, however familiar it 
may have been during the last century. The follow- 
ing from decisions rendered within the last five years 
show the modern American doctrine upon this sub- 
ject: In Warren vy. Warren, 89 Mich. 127, 50 N. W. 
Rep. 842, itis said: ‘The wife is entitled to the so- 
ciety, protection, and support of her husband as cer- 
tainly, under the law,and by moral right, as he is to 
her society and services in his household.’”? In Foot 
v. Card, 58 Conn. 1,18 Atl. Rep. 1027, it is said: ‘‘So far 
forth as the husband is concerned, from time im- 
memorialthe law has regarded his right to the con- 
jugal affection and society of his wife as a valuable 
property, and has compelled the man who has in- 
jured it to make compensation. Whatever inequali- 
ties of right as to property may result from the mar- 
riage contract, husband and wife are equal in rights 
in one respect, namely, each owes to the other the 
fullest possible measure of conjugal affection and so- 
ciety. The husband owes to the wife all that the 
wife owes to him. Upon principle, this right in the 
wife is equally valuable to her, as property, as is that 
of the husband to him. Her right being the same as 
his in kind, degree and value, there would seem to be 
no valid reason why the law should deny to her the 
redress which it affords to him.’ A further discus- 
sion of this question is unnecessary. We regard it 
well established, both upon reason and authority, 
that a wife may maintain an action for damages 
against one who wrongfully induces and procures her 
husband to abandon her or send her away. See, in ad- 
dition to the foregoing, the cases cited in Bennett vy. 
Bennett, supra; also Sarver v. Adams (N. H.), 19 Atl. 
Rep. 776, and Westlake v. Westlake, 34 Ohio/St. 621. 





DivorcE—DEcREE OF SISTER STATE—ReEs 
Jupicata—A.imony.—In Thurston v. Thur- 
ston, 59 N. W. Rep. 1017, the Supreme Court 
of Minnesota decided some interesting ques- 
tions pertaining to divorce and alimony. They 
held that where a husband, domiciled with 
his wife in Minnesota, deserts her, and ac- 
quires a residence in another State, by the 
laws of which he must reside within such 
State one year before he is permitted to com- 





mence an action for divorce, but, after re- 
siding there two or three months, he com- 
mences such an action by constructive service 
on the wife, and in his sworn complaint al- 
leges he had resided there one year before 
the filing of the complaint, which the courts 
finds on the hearing to be true, and _there- 
upon judgment is entered divorcing the 
parties, the judgment is valid, and stands 
on the same footingas any other judgment 
procured by false testimony. It was held 
further that such judgment determined noth- 
ing but that the parties were divorced, and, 
being in rem, is neither res judicata nor an 
estoppel as to the question of alimony, and 
the wife, remaining domiciled in this State 

may maintain an action fof alimony to be 
awarded out of his property in this State, 
and the fact that the marriage relation is 
dissolved will not defeat such action and that 
she may make any person having possession 
of the said husband’s property, or holding 
the title to the same in trust for him, a party 
to such action for the purpose of applying the 
same in payment of the alimony awarded her, 
and this will be sufficient seizure of the prop- 
erty to enable her to proceed by constructive 

service against her said husband. The court 
says: 

1. The husband, at the time he commenced that ac- 
tion, was actually a resident of Washington, and for 
that reason we are of the opinion that the judgment 
was valid, and divorced the parties, though he had 
then resided there only a couple of months, while the 
statute of that State required a year’s residence. 
this did not go to the jurisdiction, but the judgment 
is on the same footing as any other judgment obtained 
by false testimony. In this respect it is not like the 
case of State v. Armington, 25 Minn. 29, where both 
parties were residents of this State when the pre- 
tended action for divorcee was commenced elsewhere, 
and the pretended judgment obtained. See 2 Bish. 
Mar & Div. (6th Ed.) § 155, and following sections. 

2. “he action for divorce in Washington was a pro- 
ceeding inrem. It seized nothing but the marriage 
status. The only reason why the seizure of that was 
sufliciently complete to give jurisdiction to condemn 
and destroy it, is because it cannot be severed as to 
one without being severed as to both; one cannot re- 
main married when the other becomes single. The 
court took jurisdiction of nothing else but the mar- 
riage status. 2 Bish. Mar. & Div. §§ 169, 170. Noth- 
ing else was seized. -No property was seized or came 
in question, and the property in this State could not 
be so seized. Neither the doctrine of res adjudicata 
nor estoppel applies tothe parties concerned or in- 
terested in a proceeding in rem only so far as it has 
regard for the thing seized and condemned by the 
judgment. Thus A, claiming the right to the posses- 
sion of a wagon which B withholds from him, and 
finding all of it but the tongue in a State where B 
does not reside, brings replevin, and on constructive 
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service on B obtains judgment for the possession of 
that part of the wagon. In a subsequent suit be- 
tween him and B for the possession of the tongue, B 
cannot plead that A has split his cause of action, and 
A cannot plead the adjudication in the first suit. On 
the contrary, all questions concerning the rights of 
the parties as to the tongue are res nova. See Plum- 
mer v. Hatton, 51 Minn. 181, 58 N. W. Rep. 460. Such 
isthe case here; nothing is settled except that the 
marriage bonds are severed. 2 Bish. Mar. & Div. § 
169. It is not the policy of a court of equity, or any 
other court which has complete jurisdiction of the 
parties, and of the subject matter, to do justice by 
halves, or to permit a party to present an entire con- 
troversy by piecemeal, when there is no obstacle to 
its being all presented at once, or to a full and com- 
plete determination of the whole controversy in one 
proceeding. In such acase it is generally held that 
when the party thus splits an entire controversy, and 
prosecutes only apart of it, on the determination 
thereof the whole is res adjudicata. But, as we have 
seen, this doctrine of splitting the cause of action has 
no application when a part of the controversy is thus 
disposed of ina proceeding which is created by, or 
merely grew out of, the divorce suit, such as the costs 
and attorneys’ fees incurred in prosecuiing that suit. 
Alimony is in many States so far a right independent 
of divorce that, on general equity principles, it is al- 
lowed during marriage, and without decreeing either 
divorce or separation, when the parties are living 
apart, and there is sufficient ground for decreeing 
either divorce or separation. See 2 Bish. Mar. & Div. 
§§ 354, 355 and cases cited. The question of alimony 
isnot res adjudicata by reason of the judgment of 
divoree in the proceeding in rem. Neither does that 
judgment estop this plaintiff from showing that 

Thurston had committed acts which entitled her to 
a divorce and to alimony, and that she had committed 

no acts which forfeited her right to alimony, or which 

entitled him to a divorce, if that is material. That 

judgment establishes nothing except that the marriage 

relation has been condemned and destroyed by a judg- 

ment of divorce; all other questions are res nova. 

rhere are cases, such as Cook v. Cook, 56 Wis. 195, 14 

N.W. Rep. 33, 443, and Wright v. Wright, 24 Mich. 

180, where it is held that in such a case as this a sec- 

ond divorce should be granted in the State of the 

wife’s domicile, for the purpose of decreeing her, as 

incidental thereto, alimony and a share of the piop- 

erty. Butit seems to us to be illogical to assume 

jurisdiction for the purpose of killing something 

which is admitted to be already dead. It seems to us 

more in accord with sound principles in such a case 

to allow the plaintiff to proceed for alimony alone, 

without the useless formula of a second divorce, and 

such is the doctrine of the cases of Cox v. Cox, 19 

Ohio St. 502, and Turner v. Turner, 44 Ala. 450. We 

are of the opinion that the action can be maintained 

by the wife for the recovery of alimony, though the 

parties are already thus divorced, at least when there 

issuch an obstacle to her obtaining alimony in the 

original proceeding as existed in this case. 





Master anp ServaANT—InJuRIES—VOLUN- 
TARY Assistants.—The Supreme Judicial 
Court of Maine, in the case of Welch v. 
Maine Central Railroad Company, consider 
the question of the li-bility of a master to a 
voluntary assistant. They hold that one who 


either as consignee or servant of a consignee, 
or in any other capacity, and for his own 
convenience, or to facilitate*or expedite his 
own work, assists the servants of another at 
their request or with their consent, is not 
thereby deprived of his right to be protected 
against the carelessness of the other’s serv- 
ants. The court distinguishes between such 
a case and that of one who has no interest in 
the work to be performed, a mere bystander, 
who voluntarily assists the servants of an- 
other, either with or without the latter’s re- 
quest, doing so at his own risk. In the latter 
case, the master is not responsible; in the 
former he will be. Walton, J., says, inter 
alia: 


It is undoubtedly true that, if one who has no in- 
terest in the work to be performed, amere bystander, 
voluntarily assists the servants of another, either with 
or without the latter’s request, he must do so at his 
own risk; and the jury were so instructed in this case. 
But it is equally well settled that one who has an in- 
terest in the work to be performed, and for his own 
convenience, or to facilitate or expedite his own work, 
assists the servants of another, at their request or 
with their consent, is not thereby deprived of his 
right to be protected against the carelessness of the 
other servants. In the former class of cases, the mas- 
ter will not be responsible; in the latter, he will be. 
This distinction is sustained by every text-book to 
which our attention has been called, and is well sus- 
tained by adjudged cases, 

Thus, in Degg v. Railway Co.,1 Hurl. & N. 773, 
where amere bystander, without any request from 
the servants of the railway company, volunteered to 
assist themin working a turn-table, and was carelessly 
injured by the servants of the company, the court 
held that he had no remedy against the company; and 
this case is approvingly cited in Osborne vy. Railroad 
Co., 68 Me. 49. 

Butin Wright v. Railway Co., L. R. 10Q. B. 298, 
where the consignee ofa heifer assisted in moving the 
ear in which she had been brought, in order to hasten 
her delivery, and was carelessly run against and hurt, 
the court held that he had a remedy against the com- 
pany; that the rule established in the Degg case did 
notapply. Tothe same effect ix Holmes y. Railway 
Co., L. R. 4 Exch. 254, L. R. 6 Exch. 123. 

So, in this country, in Railway Co. v. Bolton, 43 Ohio 
St. 224, 1 N. E. Rep. 333, where a passenger on a 
street-railway car assisted in backing the car onto the 
track at a turnout, and was carelessly run against and 
hurt, the court held that the railway company was 
responsible, because the assistance rendered tended 
to expedite the passenger’s journey, and prevented 
his being regarded as a mere volunteer. 

So, in Eason v. Railway Co., 65 Tex. 577, where, to 
facilitate the loading ef lumber, it became necessary 
to move acar, and the shipper’s servant, at the re- 
quest of the conductor of the freight train, undertook 
to make the coupling, and was injured by the care- 
lessness of the company’s servants, the court held that 
the railway company was responsible, that the serv- 
ant was not a mere volunteer, because the assistance 
which he undertook to render was to facilitate his own 





has an interest in the work to be performed, 





work, and thus promote the interests of his employer. 
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The rule of exemption and its limitations are very 
clearly stated in this case. 

The distinction_running through all the cases is 
this: that, where a mere volunteer—that is, one who 
has no interest in the work—undertakes to assist the 
servants of another, he does so at his own risk. In 
such a case the maxim of ‘‘respondeat superior’? does 
not apply. But where one has an interest in the 
work, either as consignee or the servant of a consignee 
orin any other capacity, and, at the request or with 
the consent of another’s servants, undertakes to assist 
them, he does not do so at his own risk, and, if in- 
jured by their carelessness, their master is responsi- 
ble. In such a case the maxim of ‘‘respondeat supe- 
rior”? does apply. The hinge on which the cases turn 
is the presence or absence of self-interest. In the one 
ease, the person injured is a mere intruder or officious 
intermeddler; in the other, he is a person in the regu- 
lar pursuit of his own business, and entitled to the 
same protection as any one whose business relations 
with the master exposes him to injury from the care- 
lessness of the master’s servants. 

This distinction is sustained by the cases cited, and 

by every modern text-book to which our attention has 
been called; and we are not aware of a single author- 
ity which holds the contrary. The recent case of Wis- 
cham vy. Richards, 136 Pa. St. 109, 20 Atl. Rep. 532, 
cited by defendant’s counsel, is not opposed toit. It 
sustains it. In that case the plaintiff was hurt while 
assisting the defendant’s servantsin unloading a 
heavy fly wheel from a wagon. The court found, as a 
matter of fact, that the plaintiff was a mere volunteer, 
having no interest in the work which he undertook to 
assist the defendant’s servants in performing, and, 
consequently, that he had no remedy against their 
master. The court say that the plaintiff had no in- 
terest in the delivery of the wheel; that the delivery 
was not completed, but was going on when the acci- 
dent occurred, and the delivery was the act of the de- 
fendant; that the participation of the plaintiff was 
not that of an owner receiving his own goods, but was 
that of a servant assisting the servants of the defend- 
ant; and that this circumstance brought the plaintiff’s 
ease within the rule of non-liability. ‘The distinc- 
tion,” said the court, “is refined, but it seems to be 
substantial, and we feel constrained to recognize it 
and enforce it.”” The fact that the plaintiff was a 
mere volunteer, having no interest in the work which 
he undertook to assist the defendant’s servants in 
performing, was the hinge on which the case turned, 
and defeated his right to recover. If the plaintiff had 
been sent to obtain the wheel, and, at their request or 
with their consent, had assisted the defendant’s serv- 
ants in unloading it, in order to hasten ur facilitate 
his own work, and had been injured by their negli- 
gence, his right to recover would undoubtedly have 
been sustained. As already stated, the hinge on 
which the cases turn is the presence or absence of 
self-interest, or a self-serving purpose. In the one case, 
he is a mere volunteer; in the other, he is a person in 
the regular pursuit of his own business,—a distinction 
very obvious and substantial. 

Mr. Beach, in his work on Contributory Negligence 
(section 120), says that where one assists the servants 
of another, at their request, for the purpose of ex- 
pediting his own business or that of his master, and 
he is injured by theservants’ negligence the master is 
liable; that in such a case the relation of fellow-serv- 
ant does not exist, and in case of injury the rule of 
“‘respondeat superior” applies. 

Mr. Thompson, in his|work on Negligence (volume 2, 
p. 1045), says that care must be taken to distinguish the 








case of a mere volunteer from that of one assisting 
the servants of another, at their request, for the pur. 
pose of expediting his own business or that of his mas- 
ter; for in such a case he will not stand in the relation 
of fellow-servant to them, and, if he isinjured by their 
negligence, the doctrine of “respondeat superior” 
will apply, and their master will be responsible. 

But inthe present case itis urged by the learned 
counsel for the railroad company that the crew in 
charge of a gravel train have no authority to make 
such a request or give such consent as will authorize 
the servants of the consignee to remove, or assist in 
the removal of, earth from the cars. 

We do not think that such a want of authority exists, 
It seems to us that the persons having the charge of 
freight are the very ones to give such consent or to 
make such a request; and ithas been so held, both in 
England and in this country. 

In Wright’s Case, L. R. 10 Q. B. 298, it was so held. 
In that case Mr. Justice Field said that the agent to 
deliver freight isthe proper person to give consent 
for the consignee to assist in its delivery. That was 
the heifer case already referred to. 

Andin Louis v. Railroad Corp., 11 Mete. ( Mass.) 
509, it was so held. In that case a truckman was per- 
mitted by one McCoy to assist in the removal ofa 
block of marble from acar. The truckman was al- 
lowed to take the car to the depot of another railroad 
company, and there, by the use of the latter’s derrick, 
to make the attempt to lift the block of marble from 
the car, and place it directly on his truck. But the 
attempt failed. The derrick gave way, and the block 
of marble fell, and was broken. This brought into 
litigation, directly and sharply, the authority of these 
two servants—one a servant of the railroad company, 
and the other a servant of the consignee—thus to 
change the place and manner of delivering freight. 
And precisely the same argument was urged against 
the authority in that case as is urged against the author- 
ity in this case. It was said that McCoy was in no 
sense a general agent of the railroad company; that 
his only authority was to receive and deliver freight; 
that, his authority being thus special and limited, 
his consent to change the place and manner of de- 
livering the freight was not binding upon the com- 
pany. But the court held otherwise. The court held 
that the place and manner of delivering freight may 
always be changed by the servants of the carrier and 
the servants of the consignee; that their authority to 
make such changes is included in their authority to 
receive and deliver freight; that ifthe consignee of 4 
bale of goods steps into a car, and asks for a delivery 
there, and itis passed over to him, the delivery is 
complete. The rule established by the authorities 
seems to be this: that the persons having authority 
to deliver freight and the persons having authority to 
receive it may always agree upon the place and man- 
ner of its delivery. 





PoWER oF PrRiIvaTE CORPORATION OVER ITS 
OWN PrRopER1Y—MortGaGe To DirectoR.— 
The question involved in the case of Sutton 
Mfg. Co. v. Hutchinson, decided by the 
United States Circuit Court of Appeals, for 
the Seventh Circuit is a most important one 
as to the validity of a mortgage to a director. 
It was held there that a solvent corporation 
if not forbidden by its charter, may mortgage 
its property to secure the performance of ob- 
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ligations assumed before or at the time of the 
execution of the mortgage. So a mortgage 
executed by a corporation, whose debts ex- 
ceed its assets to secure a liability incurred 
by it or in its behalf, will be sustained, if it 
appears to have been given in good faith to 
keep the corporation upon its feet and enable 
it to continue the prosecution of its business. 
A corporation is not required by any duty it 
owes to creditors to suspend operations the 
moment it becomes financially embarrassed, 
or because it may be doubtful whether the 
objects of its creation can be attained by fur- 
ther effort upon its part. It is in the line of 
duty when in attempting, in good faith, by 
the exercise of its lawful powers, and by the 
use of legitimate means, to preserve its 
active existence and thereby accomplish the 
object for which it was created. In such 
crisis in its affairs, and to those ends, it may 
accept financial assistance from one of its di- 
rectors, and by a mortgage upon its property, 
secure the payment of money then loaned or 
advanced by him, or in that mode protect 
against liability then incurred in its behalf 
but in such a case a court of equity will 
closely scrutinize the transaction. But en- 
tirely different considerations come into view 
when an insolvent corporation, having no ex- 
pectation of continuing in business and rec- 
ognizing its financial embarrassments as too 
serious to be overcome, mortgages its prop- 
erty to secure a debt previously incurred by 
one of the directors or in a general assign- 
ment of all of his property, gives him a pref- 
erence. To a general assignment by a private 
corporation for the equal benefit of all its 
creditors, including directors, no objection 
could be made, because it recognizes the 
equal right of creditors to participate in the 
distribution of the common fund. In this case 
two of the directors of the insolvent 
mortgagor company owned nearly } four 
hundred out of the one thousand chares 
of the stock of the mortgagee } com- 
pany. The mortgage therefore. had the 
effect to protect their interest in the property 
of the latter corporation against the lia- 
bility previously incurred by its accepting 


drafts drawn by the former, and to withdraw | 


the property mortgaged from its primary lia- 
bility for the debts of the mortgagor com- 
pany. The case presented is one in which 
an insolvent corporation, recognizing its in- 








ability to further prosecute its business, and 
with no hope of recovering from its financial 
embarrassments, gives a preference by mort- 
gage of its property to some of its directors 
being also creditors,-which according to the 
principles announced in the opinion cannot 
be rightfully done. 





LIMITATIONS ON THE VALUE OF 
HUMAN LIFE. 





It is well known that at common law the 
right to sue for damages resulting from per- 
sonal injuries was personal to the one who 
received the injury, and that the death of 
one person could not furnish a cause of ac- 
tion for damages to another. It followed, 
therefore, where the injury resulted in the 
instant death of the person injured, that 
neither his widow, his heir, nor his personal 
representative could maintain «an action 
therefor, no matter how negligent or culpa- 
ble the act might be which caused the death. 
And this was true even where the statute de- 
clared that personal actions should not 
abate at the death of the party to whom 
they accrued; for where death was instan- 
taneous no cause of action had accrued dur- 
the life-time of the person injured, hence 
none could survive. The defect of the com- 
mon law was remedied by the passage by 
parliament, in 1846, of the Statute 9 and 10 
Vict., ch. 93, commonly known as_ Lord 
Campbell’s Act, which provides that when 
the death of a peason shall be caused by the 
wrongful act, neglect, or default of another, 
and the act, neglect, or default is such as 
would, if death had not ensued, have entitled 
the party injured to maintain an action and 
recover damages thereof, the person who 
would have been liable if the death had not 
ensued shall be liable to an action for dam- 
ages, notwithstanding the death of the person 
injured. It was provided further, that every 
such action must be commenced within 
twelve calendar months after the death of 
such person. Acts similar to the English 
statute have been passed by the legislatures 
of most of the States of the American Union 
and by the congress of the United States. 
These statutes, while in their main features 
similar, yet differ as local surroundings and 
influences vary. They nearly all declare 
thit suit shall be brought by the personal 











404 





CENTRAL LAW JOURNAL. 








No. 20 








representative of the deceased, and that the 
damages recovered shall be for the use and 
benefit of the widow (or widower), children, 
or next of kin, and shall be distributed as 
personal property is distributed under the in- 
testate laws; while many of the statutes de- 
clare that none of the money recovered shall 
be used for, or liable to, the payment of the 
debts of the deceased. The time within 
which the action may be commenced varies 
from twelve months to two years. In Ala- 
bama, California, Florida, Lllinois, Kansas, 
Minnesota, Nebraska, New York, Ohio, 
Oregon, South Carolina, Utah, Vermont 
and West Virginia, the statutory period within 
which the action may be brought is two 
years from the death of the person injured. 
In Connecticut, Louisiana, Maine, Massachu- 
setts, Mississippi, Missouri and the District 
of Columbia, the limitation is one year, and 
in New Jersey and Virginia it is twelve 
calendar months. In Pennsylvania the gen- 
eral statute for the limitation of such actions 
applies to both natural and artificial persons, 
and the legislature is denied the power to 
make any distinction between them. The 
twenty-first section of the third article of 
the constitution of 1873 says: ‘‘No act shall 
prescribe any limitations of time within which 
suits may be brought against cerporations 
for injuries to persons or property, or for 
other causes, different from those fixed by 
general laws regulating actions against 
natural persons; and all such acts now ex- 
isting are avoided.’’ 

The damages recoverable in cases of death 
resulting from negligence or wrongful injury 
are, in most cases, confined to the pecuniary 
loss resulting to the persons on whose behalf 
the action may be brought, ‘‘without any 
solatium for distress of mind, and that loss 
is what the deceased would have probably 
earned by his intellectual or bodily labor in 
his business or profession for the benefit of 
his wife and children, taking into considera- 
tion his age, ability and disposition to labor, 
and his habits of living and expenditures.’’ 
(Louis e¢ al. v. Hollahan, 103 Pa. St. 
425.) In most of the States only compensa- 
tory damages may be recovered, but in 
Kentucky, Nevada, Texas, and Washington 
the jury may allow exemplary or punitive 
damages as well, while in Georgia and Illi- 
nois contributory negligence on the part of 











the person injured will not relieve the de- 


fendant from liability. In many States the 
statutes limit, more or less, definitely, the 
damages that may be recovered, and in some 
instances they prescribe the measure of dam- 
ages. In Arizona the jury may award such 
damages as to them may seem fair and just, 
with reference to the peculiar injury result- 
ing from such death to the wife or next of kin 
of the deceased person. In California ‘‘such 
damages may be given as under the circum- 
stances of the case may be just.’’ In Florida, 
‘‘such damages as the party or parties en- 
titled to sue may have sustained by reason 
of the death of the party killed.’’ In Georgia 
the plaintiff may recover the ‘‘full value of 
the life of the deceased as shown by the evi- 
dence ;’’ and in Iowa a parent may recover 
expenses and actual loss of services resulting 
from the injury or death of a minor child. In 
Maryland the jury may award such damages 
as they may think proportional to the injury 
resulting from the death to the parties for 
whose benefit the action shall be brought. 
The Michigan statute says that the jury may 
give such damages as they shall deem fair 
and just, with reference to the pecuniary in- 
jury resulting from such death to the persons 
entitled to the damages, and the Mississippi 
statute is practically the same. Such dam- 
ages are recoverable in Montana as under all 
the circumstances of the case may be just, 
while in Nevada ‘‘the jury in every such ac- 
tion may give such damages, pecuniary or 
exemplary, as they shall deem fair and just, 
and may take into consideration the pecuni- 
ary injury resulting from such death to the 
kindred named _ herein.’’ In New Jersey 
such damages may be recovered as the jury 
shall deem fair and just, with reference to the 
pecuniary injury resulting from such death 
to the wife and next of kin; while the North 
Carolina statute is practically the same, and 
that of Vermont is identical. In Virginia 
such damages may be recovered as the jury 
may deem fair and just, and in Washington 
such damages, pecuniary or exemplary, may 
be given by the jury, as, under all the cir- 
cumstances of the case, may seem to them 
just. 

Most of the other States fix a limit to the 
damages that may be recovered, while a few 
fix both a minimum and a maximum limit. 
In Colorado, Connecticut, Lllinois, Maine, 
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Massachusetts, Minnesota, Missouri, Ne- 
braska, New Hampshire, New York, Oregon, 
West Virginia and Wisconsin, the damages 
recoverable in such actions are limited by 
statute to five thousand dollars; and in In- 
diana, Kansas, Utah, and the District of 
Columbia they may be any sum not exceed- 
ing $10,000. In Colorado, if an employee or 
passenger of a railroad company de killed by 
the negligence of the company, the company 
shall forfeit not less than $3,000 nor more 
than $5,000. In other cases Colorado has no 
minimum limit. In Conneticut the damages 
given against a railroad company must be 
not less than five hundred dollars, and in 
Maine and New Hampshire the same mini- 
mum limit is fixed. In Pennsylvania there is no 
limit to the damages that may be recovered, 
and it is beyond the power of the legislature 
to fix a limit thereto, for the constitution of 
the State, Article III, Section 21, declares 
that ‘‘no act of the general assembly shall 
limit the amount to be recovered for injuries 
resulting in death, or for injuries to persons 
or property.’’ Andis not this the proper 
position to take? Strictly speaking, it is be- 
yond the power of any man or any set of 
men, of any legislature, court, or jury, to fix 
a limit to the value of human life. They, 
one or all, may without much difficulty, per- 
haps, determine the value of a particular life, 
but to fix a limit to the value of human life 
in general is absurd. Why, then, should stat- 
ute or constitution undertake to limit the 
damages which may be recovered for the loss 
of that whose value cannot be limited? Why 
should the law say to the widow and the 
orphan you may recover your loss, provided 
you have not lost more than $5,000; but if 
your loss be greater than that you shall not 
recover the excess. It would be as just say 
to creditors, no matter how great the sum due 
you, you shall not be permitted to collect 
more than $5,000. It cannot be maintained 
that the pecuniary values of human lives are 
equal, nor that the limitation of the damages 
recoverable place them on an equality ; for if 
the values of lives are equal, then all differ- 
ences in wages, salaries, and incomes are a 
lie; and that they they are not placed on an 
equality by such limitations of the damages 
recoverable is shown by the fact that in all 
cases the distinction is kept up until the stat- 
utory limit is reached, and no more than the 





actual pecuniary loss can ever be recovered 
unless in the States allowing exemplary dam- 
ages, and in those which leave the damages 
entirely to the discretion of the jury. These 
facts are shown, too, by the elements which 
are considered to measure the damages to be 
given. The age of the deceased is taken into 
consideration ; the expectation of life being 
greater in a young man than in an old one. 
His power to earn money is another element 
that is considered in estimating damages. 
His habits of industry are also considered ; 
and his personal habits have considerable 
weight, a sober, industrious man being worth 
more to his family in dollars and cents than 
is adissolute, shiftless one. If the widow or 
the children are permitted to recover dam- 
ages at all, they should be allowed to recover 
their whole pecuniary loss. In case of 
personal injury not resulting in death, the 
person injured may recover not only his act- 
ual pecuniary loss but damages for the agony 
and anguish he endures; and should it be 
cheaper for a corporation to kill outright than 
to save the life of an injured person? Shall 
the State say, in effect, to railroad com- 
panies, ‘‘if you have an accident be sure you 
slaughter your passengers ; let none survive ; 
it will be cheaper for you to do so.’’ If 
damages for the full pecuniary loss suffered 
may be recovered, a wholesome check is 
thereby placed upon the recklessness and 
criminal negligence of corporations and their 
servants. Railroad companies, for instance, 
will not be so likely to work their trainmen and 
telegraph operators overtime until from very 
weariness and exhaustion they become in- 
competent to perform their duties with credit 
to themselves or safety to the public. The 
removal of limitations to the pecuniary value 
of human life in a court of law is demanded 
by our higher civilization. A true concep- 
tion of the sacredness of life demands that 
our public law, whether fundamental or stat- 
utory, shall not say to soulless corporations, 
‘‘you may commit manslaughter as often as 
you please and as willfully as you will, and 
it shall not cost you in any case more than 
the monthly salary of your president.”’ 
Scrantor, Pa. Jas. J. H. Hamitron. 
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EMBEZZLEMENT—WHAT CONSTITUTES. 
COMMONWEALTH V. CLIFFORD. 


Court of Appeals of Kentucky, September 22, 1894. 

To constitute embezzlement, the money appro- 
priated need not have been intrusted to the accused 
by the owner thereof, and it is sufficient if the money 
was consigned to his employer, who intrusted it to 
him. 


LEwIs, J.: The question on this appeal by 
the commonwealth is whether the lower court 
properly sustained a demurrer to the following 
indictment: ‘‘The grand jury * * * accuse 
Frank L. Clifford of the crime of embezzlement, 
committed as follows: The said Frank L. Clif- 
joa, * * * on day of May, 1892, and 
before finding of this indictment, being a servant 
in the employment of the Adams Express Com- 
pany at Stanford, a copartnership authorized to 
do business, and doing business, as a common 
carrier of packages of money, goods, and other 
things of value, did fraudulently and feloniously 
convert to his own use one hundred dollars, * * * 
which said money thus appropriated had been 
intrusted to said Adams Express Company at 
Dallas, Texas, to be conveyed by it to Stanford, 
and delivered at said place to one M. E. Hulett, 
the owner, and entitled to possession of the same. 
But said Clifford, who was the servant and local 
agent of said Adams Express Company at Stan- 
ford, received said package, which was conveyed 
by suid company to Stanford, and intrusted to 
said Clifford, as agent aforesaid, to be delivered 
to said Hulett. and the said Clifford failed and 
refused to deliver said package to said Hulett, 
and fraudulently embezzled and converted same 
to his own use,” ete. 

Embezzlement, as defined in Bishop on Crim- 
inal Law (section 567), upon authority of numer- 
ous cases cited, is a sort of statutory larceny, 
committed by servants and other like persons, 
where there is a trust reposed, and therefore no 
trespass, so that the act would be larceny at the 
common law. And in 1 Bouv. Law Dict. p. 
586, itis said, in relation to various statutes in 
this country and England on the subject: ‘The 
general object of these statutes doubtless was to 
embrace, as criminal offenses punishable by law, 
certain cases where, although the moral guilt was 
quite as severe as in larceny, yet the technical 
objection arising from the fact of a possession 
lawfully acquired by the party secured him from 
punishment.’’ The distinction between the two 
offenses, and reason for making what is called 
“embezzlement” punishable by statute being so 
plain, the simple inquiry in this case is whether 
the offense, as charged, is provided against in 
section 1203, St. Ky., asfollows: ‘‘If any carrier, 
porter or other person to whom money or other 
property or thing which mav be the subject of 
larceny may be delivered to be carried for hire, 
or any other person who may be entrusted with 
such property, embezzle or fraudulently con- 








vert to hisown use, either in mass or otherwise, 
before delivery thereof at the place or to the 
person to whom the same were to be delivered, 
he shall be confined in the penitentiary not less 
than one or more than five years.’ It seems to 
us all the essential conditions of a complete of- 
fense under that section are stated in the in- 
dictment. It is alleged the accused wrongfully 
and fraudulently took and carried away the 
property of another with felonious intent to con- 
vert it to his use, which would have constituted 
larceny. but for the fact that the money was in- 
trusted to him to be delivered to the owner. That 
made the act embezzlement, described in, and 
made punishable by, the statute referred to. It 
does notseem to us atall necessary that the 
owner should consign directly to the person who 
takes and appropriates the money or property, in 
order to make a complete offense; it being Suffi- 
cient if the accused, being intrusted therewith 
and in lawful possession thereof, fraudulently 
takes and carries away such personal property 
with felonious intent to appropriate it to his own 
use. Otherwise, servants and agents who have 
better opportunity to commit, and more fre- 
quently commit the offense in question 
than any other class of persons, would 
in nearly every case escape. In our opinion it 
was error to sustain the demurrer to the indict- 
ments, and the judgment is reversed and case 
remanded, that the demurrer be overruled, and 
other proceedings consistent with this opinion be 
taken. 


NorTe.—Embezzlementis a crime unknown to the 
common law but depends entirely upon statutory 
enactments. It has been called statutory larceny 
(State v. Wolff, 34 La. Ann. 1153; Leonard vy. State, 7 
Tex. App. 417), and may be defined as a fraudulent 
appropriation to one’s own use of the money 
or goods of another which were intrusted to his 


care as servant, bailee or otherwise. 6 American 
& |English Encyclopedia of Law, page 451; 
Ker v. People, 110 Ill. 629; State v. Mason, 


108 Ind. 48; State v. Baldwin, 57 Iowa, 266; 
Commonwealth vy. Libbey, 52 Mass. 64; Chaplin v. 
Lee, 18 Neb. 440. Though kindred to theft embezzle- 
ment isa separate and distinct offense. Theft in- 
volves theidea of an unlawful acquisition, whereas 
embezzlement is a fraudulent conversion of personal 
property after its possession has been lawfully ac- 
quired. Simco y. State, 8 Tex. App. 406; State v. 
Baumhager, 28 Minn. 226. The fraudulent conver- 
sion may be consummated in any manner capable of 
effecting itand its commission isa question of fact 
and not of pleading when the indictment charges that 
the defendant did embezzle, fraudulently misapply 
and convert to his own use the property intrusted to 
him. Leonard vy. State, 7 Tex. App. 417. It is often 
said that embezzlement is only a breach of trust, 
but this is claimed to be misleading, for it is one 
species of a breach of trust which has been declared 
criminal by statute. 6 American & English Encyclo- 
pedia of Law, page 453. And see, Commonwealth Vv. 
Hayes, 80 Mass. 68. It is said that the person charged 
with embezzlement must have been an agent, clerk or 
servant and must have come into possession of the 
money or chattels alleged to have been embezzled by 
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virtue of his employment in such capacity. People 
y. Sherman, 10 Wend. 299; Reg. v. Goodbody, 8 Car. 
& P. 665. But where one places his money in the hands 
of another, relying upon his honesty or responsibility 
for its return with a stipulated interest, then a failure 
of the party to properly account for the money so re- 
ceived will not subject him to a criminal prosecution 
for embezzlement. Cribs v. People, 82 Ill. 425. In- 
tent toconvert funds or property to one’s own use is 
a necessary element in embezzlement and therefore 
before the offense can be made out it must distinctly 
appear that the respondent has acted with a felonious 
intent and made an intentionally wrong disposal, in- 
dicating a design to cheat and deceive the owner. 
People v. Treadwell, 69 Cal. 226; Beaty v. State, 82 
Ind. 228; People v. Galland, 55 Mich. 628; People v. 
Hurst, 41 Mich. 328; State v. Lyon, 45 N. J. L. 272. 
Embezzlement, as contradistinguished from larceny,is 
purely a statutory offense. Anything which is in- 
dictable at common law as larceny should never be 
indictable under a statute providing for embezzle- 
ment, and vice versa. Fulton y. State, 138 Ark. 168; 
Kibs vy. People, 81 Ill. 599. It may be laid down as a 
general proposition that when property lawfully in 
the custody of an employee or bailee is criminally ap- 
propriated to the use of such employee or bailee the 
offense may be embezzlement, but it cannot be lar- 
ceny. Pullman y. State, 78 Ala. 31; State v. Wingo, 
89 Ind. 204; State v. Lanier, 89 N. Car. 517. Yet the 
crime of embezzlement embraces all the elements of 
larceny except the actual taking of the property em- 
bezzled, that being already rightfully in the posses- 
sion of the embezzler. State v. Baldwin, 70 Iowa, 
180. And in order to sustain a conviction for em- 
bezzlement it is necessary to prove that the posses- 
sion of the property as distinguished from its mere 
custody was in the defendant. If the actual or con- 
structive possession was in the owner, then the 
wrongful conversion would be larceny and not em- 
bezzlement. Commonwealth v. Berry, 99 Mass. 428; 
Commonwealth vy. Doherty, 127 Mass. 20. 








CORRESPONDENCE, 
GOOD LAW ALTHOUGH FUNNY. 
To the Editor of the Central Law Journal: 

Your volume 39, page 368, gives among ‘‘Humors 
of the Law,” an instance in which orphan asylum was 
held not liable for loss of sheep injured by a dog 
kept at the asylum. The court says it had carefully ex- 
amined defendant’s charter and finds ‘that it is not 
authorized to keep anything but orphans. Keeping 
a dog was therefore ultra vires, and it is not liable in 
this action.” 

The court probably had in mind Haas v. M. S., ete., 
26 N. Y. Supp. 868, with its numerous citations. 

ANDREW J. HIRSCHL. 








BOOK REVIEWS. 
Auqeeses AND ENGLISH ENCYCLOPEDIA OF Law, 
Ol. 20. 

This latest volume of a valuable series of books is 
somewhat larger than most of its predecessors, being 
nearly twelve hundred pages in size and contains a 
corresponding amount of valuable matter. The arti- 
cles on Taxation and Tax Titles embrace more than 
one-half of the volume and are as thorough and ex- 
haustive as any text book on the subjects. The sub- 
ject of Telegraphs and Telephones is interestingly dis- 
cussed, as are also Territories, Theaters and Tickets 
and Fares, Published by Edward Thompson Co., 
Northport, Long Island. N. Y. 








JETSAM AND FLOTSAM. 


THE SUPREME COURT OF ILLINOIS, 


The court promptly comes in at 9 o’clock a. M. and 
promptly adjourns at 12 for the benefit of the inner 
man. Twenty cases per day are called, and unless 
the oral arguments prolong the session the court 
ends its business in less than an hour. No audience 
attends the court excepta few interested lawyers who 
leave the court room as soon as their voice is hushed. 

The court lacks all pomp and glory. It is attended 
by a simple crier. It wears no gowns, and it is be- 
lieved that the members would feel very uncomfort- 
able in them. Everything betokens the necessity for 
hard work. 

The clerk’s office is littered with records, abstracts 
and briefs, and the court library is as disorderly as 
description can make it. There may be a libarian but 
he shines through his absence and the uncomfort- 
ableness of the library. 

The court remains in conference only as long as 
they must and then they hurry away home after filing 
their opinions, usually after a submission of from 
three to twelve months. If the members of the 
court carry trunks, they will be found to be filled 
with records, abstracts and briefs which they are 
bound to carry to their homes for examination. The 
court has practically no vacation. There is a legal 
vacation between the terms but no actual vacation. 
It means work, work, work. 

The court evidently feels the effect of its migratory 
character. Everything awaits the fiaal consolidation 
of the court at Springtield, where the judges aided by 
a liberal salary (to come) may become residents, sur- 
rounded by attractive features becoming civilized 


_ man, and within the reach of a convenient library. 


The most illustrious branch of the Illinois govern- 
ment is severe in its republican simplicity, and no 
less simple in their conduct are the judges. 

The members of the court are as follows: Wilkin, 
Chief Justice Bailey, Craig, Baker, Magruder, Phil- 
lips and Carter. 

Judge Bailey ranksin age and ripe experience. 
Judge Craig is the oldest in its service. Judge Phil- 
lips is the courtliest and Judge Magruder is the hand- 
somest man on the bench. He is famous through 
the Anarchist opinion. The acting Chief Justice is 
wideawake to the dispatch of business and calls law- 
yers to order if their comments on the inferior courts 
are too severe. Judge Baker listens and digests 
easily, and kind words are spoken of the new judge 
(Carter) by his colaborers on the bench. 

These brief outlines are written hastily without 
guile and with kindliest feelings for the court. This 
branch of the government meets less criticism than 
any other because the court in its power hushes crit- 
icism. It is believed that the court is not unwilling to 
be criticised. 

It hus made an imperishable record in the judicial 
history ofthe State, and its decisions are liberally 
quoted, at least in the western tribunals if not often 
in the eastern. Its work is silent and progresses 
without much glory, but its power and influence is 
beneficent in the preservation of the life, liberty and 
property ofthe people of the State of Illinois. The 
people are in friends, however carping may be the 
spirit of the lawyers. Longlive the court !—National 
Corporation Reporter. 

THE COMMON SENSE AND COMMON Law OF INTER- 


STATE COMMERCE. — Judge Shiras, in the Circuit 
Court, Northern District of Iowa, in the case of Mur 
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ray v. Chicago & Northwestern Ry. Co., 62 Fed. Rep. 
24, after a luminous and thorough discussion of the 
cases and dicta of the United States Supreme Court 
and the Federal Courts, and a careful examination of 
the opinion of Judge Grosscup in the case of Swift & 
Company v. Philadelphia R. R. Co., reported in 7 
Harv. L. R. 488, dissents vigorously from the conclu- 
sions arrived at by Judge Grosscup in that case. The 
decision is a master piece of logie and keen reasoning, 
and demonstrates very forcibly the dangerous results 
to which Judge Grosscup’s decision would lead. 

He shows not only by historical considerations, the 
development and growth of law in the United States, 
and the analogy from equity and maritime jurisdic- 
tions, but also and more especially from the internal 
necessity of the case, that there must be a common 
law of the United States separate and distinct from 
that of the several States; that in the absence of stat- 
utory regulation by congress, this national common 
law with the national system of equity and maritime 
law, affects and controls all legal relations as to which 
the federal government has exclusive jurisdiction. 

Judge Shiras does not deny that the national juris- 
diction in the regulation of interstate commerce is 
exclusive, and that therefore neither the statutory 
nor the common law of the several States can affect 
this subject-matter. But here the lines of reasoning 
diverge. Judge Grosscup, starting from the hypothesis 
that there is no national common law, gives an opin- 
ion, the natural and logic conclusion from which 
would be that before the Interstate Commerce Act, 
interstate commerce was entirely without legal sanc- 
tioniof any kind whatsoever; that therefore, not only 
was there no obligation imposed upon the common 
earrier, such as existed under the common law of En- 
gland, to charge no more than reasonable rates or to 
earry for any one who offers to pay his charges, but, 
even in case of a contract to carry and a breach there- 
of, there could be no recovery because the contract 
itself would be without the sanction of any law. True 
it is, Judge Grosscup does not state these conclusions 
in his opinion, but they are the logical deductions 
therefrom. 

Judge Shiras thinks, bowever, notwithstanding 
various dicta of the Supreme Court of the United 
States, that there is a common law of the United 
States distinct and separate from that of the several 
States; that before the Interstate Commerce Act was 
enacted, the common law of England, as it stood at 
the time of the Revolution, moditied by the changed 
conditions of our country, governed and controlled 
all légal relations such as interstate commerce, as to 
which national regulation is exclusive; that therefore 
a common carrier was not only bound to accept goods 
for interstate commerce carriage from any person of- 
fering to pay reasonable charges, but that such 
carrier was also bound not to charge in excess of a 
reasonable rate, and that, under the sanction of the 
common law, excessive charges could be recovered 
back. The decision does not touch upon the the ef- 
fect of the Interstate Commerce Act, because the al- 
leged overcharges were made before that act went 
into effect. 

Another interesting, though in no way doubtful 
point, decided in this case is that an action for the re- 
covery of these excessive charges can be maintained 
in the State courts, and that the national exclusive 
control of interstate commerce does not, in the ab- 
sence of statutory regulation to the contrary, give 
the Federal Courts exclusive jurisdiction of causes 
arising out of interstate commerce transactions. 











In this connection the valuable article of Professor 


Blewett Lee of the Northwestern University Law 
School, in2 Northwestern Law Review, page 200, “Is 
there a Federal Common Law?” is worth nothing. In 
it the opinion of Judge Grosscup in the Swift case is 
subjected to a powerful criticism, and a line of 
thought developed from an exhaustive review of the 
federal authorities in accordance with that now ex- 
pressed by Judge Shiras in the Murray case.—Har- 
vard Law Review. 





HUMORS OF THE LAW. 


“Tt takesa western man to be original,’ said Rep- 
resentative Mercer of Nebraska, recently. ‘I received 
a letter the other day regarding a pension case. In it 
was enclosed the card of a citizen of Auburn, who 
announced himself upon it as ‘a good one-horse law- 
yer.’ On the other side of the card he had printed a 
number of original definitions, which I think are 
good enough to reproduce.” 

Law~—The last guess of the Supreme Court. 

Criminal laws—Nets made to catch the little rascals 
and let the larger ones escape. ‘hey differ from fish 
nets. 

An honest judge—The noblest work of man. 

Lawyers—Men who handle the commercial inter- 
ests of the world without bond; the most trusted and 
distrusted; praised when they win, dispraised when 
they lose, and who live by their good name. 

Dishonest clients make dishonest lawyers. 
mand creates the supply. 

Going to law is like going to a church fair—you take 
your chances and pay for them. 

“T thought a man who was as honest as this lawyer 
seemed to be ought to be helped,” said Mr. Mercer, 
“and I hunted up the status of his pension the very 
next day.””— Washington Post. 
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1. ACCIDENT INsuRANCE—Passenger in Public Con- 
yeyance.—One insured by an accident policy ‘‘as a 
passenger in a public conveyance provided by a com- 
mon carrier,” after he had alighted froma railroad 
train, at a station from which he intended to continue 

‘nis journey by a later train, attempted to speak to the 
engineer about a matter having no connection with 
the continuance of his journey, or his condition asa 
passenger, and, while crossing the platform ofa car, 
fell therefrom, and was injured: Held, that he could 
not recover on the policy for his injuries.—HENDRICK 
v. EMPLOYERS’ LIABILITY ASSUR. CoRP., U.S. C. C. 
(Mo.), 62 Fed. Rep. 893. 

2. ADMINISTRATION—Claims—Work Done by Husband 
for Wife.—An instruction that a husband might re- 
cover of his wife’s estate for work done on her prop- 
erty, if it was done under an implied contract, is cured 
by a statement that by this was meant, if the work was 
done under an understanding between them, that he 
should be puid therefor, though the exact terms of 
their agreement could not be proved.—WESTRA _V- 
WESTRA’S ESTATE, Mich., 60N. W. Rep. 55. 

3. ADMINISTRATION—Sale of Ward’s Land.—The Pro- 
bate Court having jurisdiction of the guardianship, 
has also jurisdiction to order the sale of land of the 
wards for their support and maintenance, wherever the 
land may be in the State.—MATTHEWS V. MATTHEWS, 
Ala., 16 South. Rep. 91. . 

4. ADMINISTRATION—Suit by Next of Kin.—Where an 
intestate’s estate is free from debt, and the only office 
of un administrator would be to recover certain per- 
sonal assets, and distribute the same, an administrator 
will be dispensed with, and the next of kin will be al- 
lowed themselves to sue therefor.—MCGHBE V. ALEX- 
ANDER, Ala., 16 South. Rep. 148. 

5. ADMINISTRATOR'S BOND— Liability of Sureties.— 
Where a license is granted an administrator to sell 
land, and he gives the statutory bonds, the sureties are 
liable not only fortbe proceeds of the sale, but also 
for interest thereon from the time the same came into 
the hands of the administrator.—DURFREE V. JOSLYN, 
Mich., 60N. W. Rep. 39. 

6. ADVERSE POSSESSION—Joint Tenants.—One who 
purchases an undivided interest in land, arid enters as 
a stranger tothe rights of his cotenants, is not estopped 
to setup against them atitle by adverse possession 
that originated prior to such purchase.—WATKINS V. 
GREEN, Mich., 60 N. W. Rep. 44. 

7. APPEALABLE DECREES.—A decree overruling a 
motion to dismiss a bill for want of equity is appeal. 
able, under Code, § 3612.—SouTH & N. A. R. Co. Vv. 
HIGHLAND AvkE. & B. R. Co., Ala., 16 South. Rep. 112. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Pre- 
ferred Creditors.—A preferred creditor who has ac 
cepted a benefit under an assignment subsequently 
declared void is not estopped from levying an execu- 
tion, under ajudgment thereafter obtained, upon prop 
erty conveyed by the assignee; and a sale thereof will 
not be enjoined at the instance of a judgment creditor 
who had never assented tothe assignment, but had 
kever levied his execution upon such property.—O6G- 
DEN PAINT, OIL & GLASS CO. V. CHILD, Utah, 37 Pac. 
tep. 734. 

4. ATTACHMENT OF VPARTNER’S PROPERTY.—Under 2 
How. St. § 8015, an attachment cannot issue against the 
separate property of a partner to satisfy a debt, created 
Without his knowledge, for goods secured by another 
partner through fraudulent representations as to the 
credit of the tirm.—JAFFRAY V. JENNINGS, Mich., 60 N. 
W. Rep. 52. 

10. BASTARDY PROCEEDINGS—Venue.—A prosecution 
for bastardy may be had inthe county of the com- 
Plainant’s actual residence, and in which the child in ° 

question is liable to become a public charge, notwith- 








standing the complainant may havea legal settlement 
in another county or State.—CLARK V. STATE, Neb., 60 
N. W. Rep. 78. 

11. BOND OF CITY CONTRACTOR.—A person furnish- 
ing materials to one under contract with a city to build 
a sewer, and within 90 days after its completion to pay 
allsums of money due at its completion for materials 
used on said work, cannot sue on the bond given by 
the contractor for the faithful performance of his con- 
tract with the city, unless the bond was made for the 
direct and primary benefit of such material-man.— 
PARKER V. JEFFERY, Oreg., 37 Pac. Rep. 712. 


12, CARRIERS — Action for Non-delivery.—The com- 
plaint, in an action against acommon carrier for fail- 
ure to deliver freight at its destination, is demurrable 
where, by the contract of shipment set out, the defend- 
ant only agreed to deliver the freight to a connecting 
carrier.—LAKE ERIE & W.R. Co. Vv. CONDON, Ind., 38 
N. E. Rep. 70. 


13. CHATTEL MORTGAGE — Proof of Execution.—The 
execution of a chattel mortgage, to which there is a 
subscribing witness, cannot be proven by the mort- 
gagor or mortgagee without reason for the failure to 
produce the witness being shown, as against an execu- 
tion creditor of the mortgagor.—PETREE V. WILSON, 
Ala.,16 South. Rep. 148. 

14. CHINESE—Exclusion—‘‘Merchants.’’—To except a 
Chinaman from the operation of the “Geary Act,” asa 
merchant within the definition of section 2 of the ‘““Mc- 
Creary Act,” his interest must be real, and appear in 
the business and partnership articles in his own name. 
It is not necessary that his name appear in the firm 
designation.—LEE KAN v. UNITED STATES, U.S. C.C. 
of App., 62 Fed. Rep. 914. ~ 

15. CONSTITUTIONAL Law—Jury.—A law of the legis- 
lature of this territory which provides that cases 
which the justice’s court has power to hear and deter- 
mine may be tried before a jury of 6 men, and where 
it gives the defendant the right of appealto the dis- 
trict court, where he may be tried by ajury of 12 men, 
is not unconstitutional.—COLLIER vV. TERRITORY, 
Okla., 37 Pac. Rep. 819. 

16. CONSTITUTIONAL LAW — Special Territorial Act.— 
No special enactment of the territorial legislature, 
though valid when passed, but in conflict with and ob- 
noxious toa constitutional provision relating to the 
same subject, survived the adoption of the constitu- 
tion of this State.—REMINGTON V. HIGGINS, 8. Dak., 
60 N. W. Rep. 73. 

17. CONTEMPT—Procedure — Power to Punish.—The 
legislature did not purpose, by the provisions of the 
criminal statutes which make certain contempts of 
court a misdemeanor punishable by indictment, to 
take away from the court the powerto punish sach 
contempts in the usual manner.—BURKE V. TERRITORY, 
Okia., 37 Pac. Rep. 829. 

18. CONTRACTS — Breach.—Where one who has con- 
tracted to do work stops it by reason of the command 
of the one with whom he has contracted, he is entitled 
to damages for breach of the contract; but he cannot 
claim a breach of the contract where he merely ac- 
quiesces in a request to do no more for a certain 
time.—MCGREGOR v. Ross’ ESTATE, Mich., 60N. W. 
Rep. 38. 

19. ConTRAcTt — Compromise —Consideration.—An 
agreement not to appeal from ajudgment is a sufficient 
consideration to support an agreement to compromise 
a claim against the judgment creditor, if a right of ap- 
peal exists, or if there are sufficient grounds for a be- 
lief in its existence.—RUSSELL V. DANIELS, Colo., 37 
Pac. Rep. 726. 

20. ConTRACT — Construction.—A railroad company 
leased land to a warehouseman for elevator purposes, 
and agreed that “the total amount of grain received at 
said elevators shall be at least 5,000,000 bushels on an 
average for each year during theterm:” Held, that 
such agreement merely meant that that amount of 
grain should be delivered at the elevators, regardless 
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ofthe warehouseman’s ability to store it.—DUNLAP V. 
CuicaGo, M. & ST. P. Ry. Co., Ill., 88 N. E. Rep. 89. 

21. CONTRACT—Minor Child.—An agreement by one 
to pay his daughter $20,000 and her son $10,000, when he 
comes of ageif the daughter will permit the boy to 
live with and be educated by him, she to see him 
whenever she desires, is not against public policy.— 
ENDERS V. ENDERS, Pa., 30 Atl. Rep. 129. 

22. CONVERSION OF PROPERTY—Receiving Note for 
Collection.—Defendants, pursuant to plaintiffs in- 
struction, forwarded a note belonging to bim to an in- 
vestment company for collection. The note was col- 
lected, but without defendants’ knowledge the pro- 
ceeds were credited to them on securities in their 
hands belonging to the company, and the company 
became insolvent without returning the proceeds: 
Held, that there was no conversion of the note by de- 
fendapts.—GILBERT V. WALKER, Conn., 30 Atl. Rep. 
132. 

23. COKPORATION DE FAcToO — Collateral Attack.— 
Where the law authorizes a corporation, and there 
has been an attempt in good faith to organize, and 
corporate functions are thereafter exercised, such an 
organization is a corporation de facto, the legal exist- 
ence of which cannot ordinarily be called in question 
collaterally.—HAAS V. BANK OF COMMERCE, Neb., 60 N. 
W. Rep. 85. 

24. CORPORATIONS — Incomplete Organization — 
Powers.—A corporation which has issued no stock, 
and has received no stock subscription, has no power 
to contract, and a grant of franchises to it by a city is 
inoperative.—ASPEN WATER & LIGHT CoO. V. CITY OF 
ASPEN, Colo., 37 Pac. Rep. 728. 

25. CORPORATION — Stockholder — Unpaid Subscrip 
tions.—In an action by a judgment creditor of a cor- 
poration for an unpaid subscription of stock, a state- 
ment inthe complaint that the action is brought on 
behalf of plaintiff ‘“‘and all other creditors who may 
come in and contribute to the costs and expenses” 
will not entitle a simple contract creditor to be made 
a party thereto, as he is not entitled to the relief asked 
for.—BAINES V. BABCOCK, Cal., 37 Pac. Rep. 767. 

26. COUNTIES— Board of Supervisors— Contracts.— 
The appointment by the board of supervisors of a 
county of an agent to procure the redemption of lands 
sollitothe State for taxes, and to collect the amount 
of such taxes due the county, with an agreement to 
pay him a commission on the amount collected, is ultra 
vires. — HOUSE V. LOS ANGELES COUNTY, Cal., 37 Pac. 
Rep. 796. 

27. CoUNTY—Validity of Contract — Injunction.— A 
taxpayer may sue to enjoin the execution by the coun- 
ty commissioners of an illegal contract, as the award- 
ing of contracts is a ministerial act, and no appeal 
fies from the award. — BOARD OF CoM’RS OF HENRY 
CouNTY V. GILLIES, Ind., 38 N. E. Rep. 40. 

28. CRIMINAL EVIDENCE—Defendant’s Character.—To 
rebut evidence of the good character of defendant, 
witnesses cannot testify as to what they thought of it, 
and in what general estimation it was held, after they 
have admitted that they know little or nothing about 
it.—STATE V. GRINDEN, Lowa, 60 N. W. Rep. 37. 

29. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—On trial for murder, a declaration of the de- 
eeased, taken by a justice while the deceased was not 
in fear of immediate death, but the truth of which 
was subsequently reaffirmed by the deceased when he 
believed that death was imminent, is admissible asa 
dying declaration, although it was not re-read at the 
time of reaflirmance.— JOHNSON V. STATE, Ala., 16 
South. Rep. 99. 

30. CRIMINAL EVIDENCE — Larceny.—On an indict- 
ment for larceny of $600, evidence of a marked advance 
in the mode of life of the defendant, in building a 
mew house and dressing his family better, connected 
with evidence showing his wife guilty of the larceny 
and himself guilty of taking possession of some of the 
money, knowing it to have been stolen, is admissible. 
—MARTIN V. STAT, Ala., 16 South. Rep. 82. 





31. CRIMINAL EVIDENCE—Seduction.—On a trial for 
seduction the prosecutrix cannot testify that she was 
caused to have intercourse with defendant by his dec- 
laration that he loved and would marry her, as this is 
matter for the jury to find om from the evidence.—An.- 
DERSON V. STATE, Ala., 16 South. Rep. 108. 

32. CRIMINAL Law — Commitment on Preliminary 
Examination.—Where the next Circuit Court meeting 
after a prisoner has been committed on a preliminary 
examination and is in custody adjourns without takings 
any actionin his case, thereis a discontinuance ren- 
dering the mittimus functus oficio, and the prisoner is 
ent.tled to be discharged.— EX PARTE STEARNES, Ala., 
16 South. Rep. 122. 

33. CRIMINAL LaAw—Conspiracy.— Acts and declara- 
tions of conspirators which are parts of the res geste, 
and therefore admissible against their co conspirators, 
include those only which are done and made during 
the pendency of the conspiracy, and in furtherance of 
its objects.—STRATTON V. OLDFIELD, Neb., 60 N. W. 
Rep. 82. 

34. CRIMINAL LAaw—Conveyance of Mortgaged Prop- 
erty.—Defendant consigned to athird person certain 
property mortgaged by him, without the consent of 
the mortgagee, tuking a receipt therefor from the rail 
road company, which he retained. He testified that 
he sent the property to such person “for hii todo 
what he pleased with:”’ Held, that he was guilty of 
**conveving” the property. Cr. Code, § 3846.—LIPP- 
MAN V. STATE, Ala., 16 South. Rep. 130. 

35. CRIMINAL LAW — Embezzlement by Banker.—One 
who embezzles money which has come into his pos- 
session by virtue of his employment is none the less 
anagent because he and another compose a partner 
ship which was the agent.— CARR Vv. STATE, Ala., 16 
South. Rep. 155. 

36. CRIMINAL Law— Extradition. —A person extra- 
dited from another State may be tried on charge other 
than that on which he was extradited, without first 
being tried on the latter, or given a chance to return 
to the State which surrendered him.—CARR V. STATE, 
Ala., 16 South. Rep. 150. 

37. CRIMINAL LAW — Failure to Admonish Jury.—If 
the court has failed to admonish the jury upon ad- 
journments as required by law, a motion for a new 
trial on that ground should allege such failure, and the 
motion for new trial should be supported by compe- 
tent evidence showing that fact.—R&DMAN vy. TERRI- 
TORY, Okla., 37 Pac. Rep. 826. 

38. CRIMINAL LAW—Homicide.—An intention to kill 
is an essential element of the crime of murder in this 


‘State,and must be established beyond a reasonable 


doubt, to authorize a verdict of murder in the first or 
second degree. This rule is not changed by reason of 
the accused contending, and introducing evidence 
tending to prove, thatthe homicide was accidental; 
the legal effect of such evidence being simply to con- 
trovert an inference of an intent to kill, which may 
arise from the evidence introduced by the State.— 
JONES V. STATE, Ohio, 38 N. E. Rep. 79. 

39. CRIMINAL Law— Homicide — Arrest.—On indict- 
ment of an officer for murder while attempting to 
miuke an arrest, where the facts are undisputed, itis 
for the court to say whether defendant had reasonable 
ground to believe that deceased had committed a 
felony.—PBOPLB Y. KILVINGTON, Cal., 37 Pac. Rep. 799 

40. CRIMINAL LAW— Homicide — Self-defense.— De- 
fendant, to avail himself of self defense, must have 
been entirely free from fault in bringing onthe difli- 
culty; and an instruction, based on the proposition 
that he was ‘‘reasonably” free from fault, is properly 
refused.—GIBSON V. STATE, Ala., 16 South. Rep. 114. 

41. CRIMINAL Law — Presence of Accused.—In & 
criminal prosecution for a felony, the defendant must 
be actually present during the trial, and when his 
personal presence is necessary, in point of law, the 
record must show the fact. Itis not allowable to in- 


dulge in the presumption that everything was rightly 
done, tothe extent of presuming that the defendant 
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was present.—TERRITORY V. Day, Okla., 37 Pac. Rep. 
806. 

42. CRIMINAL PRACTICE— Bestiality.—An indictment 
that ‘‘B, against the order of nature, attempted car- 
nally to know acertain beast, to-wit,acow,” suffi 
cientlycharges a crime against nature.—BRADFORD V. 
STaTE, Ala., 16 South. Rep. 108. 

43, CRIMINAL PRACTICE —*Felonious Assault — Du- 
plicity.—An indictment which charges that the de- 
fendant unlawfully attempted to commit a violent in- 

ury upon the person of the prosecuting witness, and 
then proceed to state fact constituting the crime of as- 
sault with adeadly weapon with intent to kill, is not 
objectionable for duplicity. The words referring to 
an attempt, not being sufficient to charge a criminai 
attempt under the statute, may be disregarded as sur- 
plusage.—TERRITORY V. GaTLIFF, Okla., 37 Pac. Rep. 
809. 

44. CRIMINAL ‘PRACTICE—Indictment— Joinder of Of- 
fenses.—An indictment charging a misdemeanor in 
one count and a felony in another is bad on motion in 
arrest of judgment after a general verdict of guilty.— 
JAMES V. STATE, Ala., 16South. Rep. 94. 

45. DECcKIT— Corporate Officer — Damages. — False 
statements inregurd tothe affairs of a corporation, 
by one of its officers, who possesses full knowledge of 
its condition, made for the purpose of inducing par- 
ties to purchase of him shares of stock of the corpora- 
tion owned by him, and who purchased the stock re- 
lying on such statements, having no knowledge of the 
truth or falsity of the statements, and no full means of 
ascertaining the facts constituting such knowledge,are 
sufficient to raise a cause of action, in favor of the pur- 
chaser, for damages.—CARRUTH V. HARRIS, Neb., 60 N, 
W. Rep. 106. 

46. DivorceE— Alimony —Lien— Priority.—Under the 
divorce law of this territory adopted by the legislature 
in 18%, the court, in rendering a decree for alimony, 
having the parties and the property befvre the court, 
might render a decree granting the plaintiff alimony, 
andadjudging thatthe same be a prior lien to that of 
achattel mortgage given by the husband to one of the 
defendants before the court, upon the personal prop- 
erty of the busband, in fraud of the rights of the wife. 
GARDENHIRE V. GARDENHIRE, Okla., 37 Pac. Rep. 813. 

47. Divornck—Grant of Alimouy.—After a final decree 
of divorce has been entered, in which alimony was 
not granted, the court has no jurisdiction to grant ali- 
mony, as Civ. Code, §§ 137, 139, only authorize the court 
to grant alimony “while an action for divorce is pend. 
ing,” and to “modify” its order.—HOWELL V. HOWELL, 
Cal., 37 Pac. Rep. 779. 

48. DurESS— Threat of Criminal Prosecution. — As 
bearing upon the defense of duress per minas, inter- 
posed against the forclosure of a mortgage, the actual 
guilt of ason is not material where his parents have 
been compelled to make such mortgage to secure his 
debt by alternative threats to begin, and promises to 
forbear, a prosecution against him, solely conditioned 
upon the consent or refusal of his parents to make the 
mortgage demanded.—BEINDORFF V. KAUFMAN, Neb., 
60 N. W. Rep. 101. 

49. EJECTMENT—Adverse Possession.—In ejecturent, 
on an issue as to adverse possession by defendant, the 
pleas in aformer action between the same parties for 
the same land are admissible to show that defendant, 


who had formerly held the land as plaintiff's tenant, } 


had repudiated plaintiff's title. —PONDER Vv. CHEAVES, 
Ala., 16 South. Rep. 145. 

50. EQuITY — Deed — Rescission.—Where an owner, 
during the pendency of a suit against him, and in 
view of a possible judgment being rendered therein 
adversely to him, conveys his property to another, 
with intent to defeat the satisfaction of such judg- 
ment as may be recovered against him in the suit, he 
cannot, after judgment in such suit in his favor, have 
the aid of a court of equity to compel the grantee to 
reconvey to him the property.—PRIDE Vv. ANDREW, 
Ohio, 33 N. KE. Rep. 84. 








51. EXECUTION SALE.—‘‘Where the goods of B are 
wrongfully levied upon and sold on an execution and 
attachment against A, andthe plaintiffs in those ac- 
tions directed the levy and sale, and indemnified the 
officer, they are jointly liable with him and his sureties 
for the wrong.”—WoONDERLICH V. WALKER, Neb., 60 N. 
W. Rep. 103. 

52. EXECUTORS AND ADMINISTRATORS—Bond.—A bond 
voluntarily given forthe faithful performance of his 
duties by an executor is valid, though the county 
court had no authority to require such bond.—BEL- 
LINGER V. THOMPSON, Oreg., 37 Pac. Rep. 714. 

58. EXEMPTIONS—Pension Money—Deposit in Bank.— 
Under Gen. St. § 1164, exempting from levy any pen- 
sion moneys received from the United States while “io 
the hands of the pensioner,” proceeds of a pension 
check are exempt if made the subject of a single de- 
posit entered on a pass book, in a mutual savings 
bank, of whose assets he thereby becomes a propor- 
tional part owner.—PRICE V. SOCIETY FOR SAVINGS, 
Conn., 30 Atl. Rep. 189. 

54. FRAUDULENT CONVEYANCES -- Consideration.—On 
an issue as to whether a conveyance by a debtor to his 
mother, alleged to be in payment of loans made to him 
by her, was fraudulent, the chancellor properly re 
quired the mother to clearly show that she had the 
means to make such advances, and the way in which 
she acquired such means.—THOMPSON V. TOWER MAN- 
UF’G Co., Ala., 16 South. Rep. 116. 

55. High way—Lien of Assessments—Prior Mortgagee, 
—A law which provides that the lien on land of an as- 
sessment for a public improvement shall take prece- 
dence of a mortgage thereon, executed before its pas- 
sage, is not unconstitutional as depriving the mort- 
gagee of a vested right.—MURPHY V. BEARD, Ind., 38 
N. E. Rep. 33. 

56. HOMESTEAD — Contract*for Purchase.—Where a 
married man, who was in possé@ssion of railroad land, 
and who had filed a declaration of homestead thereon 
makes a contract of purchase with the railroad com 
pany, and assigns the contract to one who advances 
part ofthe purchase money, the assignee has no lien 
on the land.—PERRY V. Ross, Cal., 37 Pac. Rep. 757. 

57. HUSBAND AND WiFe—Conveyance of Homestead. 
—A,deed to the homestead, executed by the husband 
and wife, without the certificate of acknowledgment of 
the wife separate and apart from her hnsband (Code, § 
2508), is a nullity, and an acknowledgment thereof by 
the wife, with certificate in proper form, executed af- 
ter the death of the husband, is ineffectual.—PARKS V. 
BARNETT, Ala., 16 South. Rep. 136, 

58. INJUNCTION—Nuisance.—The erection of a privy 
within three feet of plaintiff's dining room, and di 
rectly opposite the main entrance to his building, may 
be enjoined.—RaDICAN V. BUCKLEY, Ind., 37 N. E. Rep. 
53. 

59. INJUNCTION—Restraining Trespass on Land.—A 
bill to restrain a trespass on land, which shows a lease 
for a term of years to defendant, a breach of a cove 
nant on his part, which entitled plaintiff to re enter,a 
re entry by plaintiff, a refusal by defendant to surren- 
der possession, and a purpose on his part to retain 
possession, but which merely alleges that irreparable 
injury will result from his possession, and that a mul- 
tiplicity of suits will be avoided by an injunction, 
does not show ground for equitable relief, as the latter 
allegations should be supported by proper charges of 
facts.—BOLLING V. CROOK, Ala., 16 South. Rep. 131. 


60. INSOLVENCY OF FIRM — Judgment Creditors.— 
Where partners, in the capacity of joint administra- 
tors, convert the funds of the estate to the use of their 
partnership business, and the heirs and distributees 
obtain judg ments of devestavit against such partners as 
administrators, the heirs and distributees, on the sub- 
sequent insolvency of the partnership, are entitled to 
share in the assets as judgment creditors of the part 
nership.—BUNN V. TIMBERLAKE, Ala., 16 South. Rep. 
97. 
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61. INTOXICATING LIQUORS—Licenses—Constitutional 
Law.—An ordinance providing that licenses to sell 
liquor shall not be granted to persons who have em 
ployed females as waitresses is not unconstitutional as 
being an ex post facto law, since it is not a criminal law. 
—FOSTER V. BOARD OF POLICE COM’RS OF CITY AND 
COUNTY OF SAN FRANCISCO, Cal., 37 Pac. Rep. 763. 

62, JUDGE—Disqualification.—A judge is not disquali- 
fied from hearing a case because his brother, who is 
attorney for one of the parties, has a contingent inter- 
est in the result. —WINSTON V. MASTERSON, Tex., 278. 
W. Rep. 768. 

63. JUDGMENT—Revival.—On scire facias to revivea 
judgment, an answer alleging that defendant had 
never been served in the original suit should be 
stricken out, where the judgment recites that he was 
duly cited.—ULMER V. FRANKLAND, Tex., 278. W. Rep. 
766. 

64. JUDGMENT BY DEFAULT—Motion to Set Aside.— 

Where a default has been regularly entered against a 
defendant personally served with summons, it is 
largely within the discretion of the court tosay whether 
he shall be permitted to come in afterwards and make 
defense; and, unless it be made to appearthat there 
has been an abuse of discretion by the court below in 
this particular, this court will not interfere.—LICHTEN- 
BERGER V. WORM, Neb., 60 N. W. Rep. 93. 
_ 65. LANDLORD AND TENANT—Crops Planted by Tres- 
passer.—Defendant was atenant from year to year of 
land on which plaintiff, without his consent, entered 
under a subsequent lease from the landlord, and put in 
a crop of wheat: Held, in replevin for the wheat, 
which defendant harvested, that he was entitled there- 
to.—HUBBARD V. BERRY, Ind., 38 N. E. Rep. 77. 

66. LEASES—Exemptions of Lessor for Negligence.— 
The provision in a leage that the lessor shall not be 
liable for destruction, through his negligence, of the 
building on the leased land, does not affect title to real 
estate; and therefore the question as to its validity is 
not within the rule that decisions of State courts con- 
stituting arule of property will be followed by the 
Federal Courts.—HARTFORD FIRE INs. Co. Vv. CHICAGO, 
M.& St. P. Ry. Co., U.S.C. C. (Iowa), 62 Fed. Rep. 
903. 

67. LIEN CLAIM OF PARTNER -Assignment—Estoppel. 
—Where by decree of court a lien claim is established 
in favor of one member ofa firm, heis not estopped, 
by reason of a subsequent assignment thereof by both 
members of the firm, to deny the interest of the other 
partner as against the assignee, the assignee not being 
misled by such assignment as to the ownership of the 
claim.—BaNK OF MONTREAL V. J. E. Potts’ SaLt & 
LUMBER Co., Mich., 60 N. W. Rep. 40. 

68. MANDAMUS — Adjudication of Claim against Re- 
ceiver.—Where a single judgment creditor is by decree 
allowed to levy on and sell property inthe hands of a 
receiver appointed for the benefit of all creditors, 
without establishing the validity or priority of his 
judgment, without un opportunity being given to other 
creditors to contest it, and in the presence of a former 
decree declaring certificates previously issued by the 
receiver to be first liens on the property in his hands, 
mandamus will lie to compel the court to vacate the 
decree, if itis not appealable.—BRIDGBPORT ELECTRIC 
& Ice Co. v. BRIDGEPORT LAND & IMP. Co., Ala., 16 
South. Rep. 93. 

69. MARRIAGE — Validity.—In contracting marriage, 
under the law of New York, no solemnization by priest 
or magistrate is required, nor isthe presence of a wit- 
ness necessary; consent is the only requisite; and 
when a man and woman capable of making a marriage 
contract exchange promises by which they take each 
other, from the instant the promises are made, as hus 
band and wife, they become at once husband and wife 
by as valid a contract as they can make.—CLARK V. 
CLARK, N. J., 30 Atl. Rep. 81. 

70. MASTER AND SERVANT — Assumption of Risk.— 
Where one of mature age and understanding accepts 
the occupation of carrying glass, he assumes all the 





ordinary risks of such service.—MYERS V. W. C. Dr 
Pauw Co., Ind., 38 N. E. Rep. 37. 

71. MASTER AND SERVANT—Knowledge of Defects.—In 
an action for damages for the death of one killed by 
the falling of a derrick, where it appears that the de- 
ceased formerly owned the machine, and knew its 
construction, and ought to have known its defects, no 
recovery can be had against the employer by reason of 
his failure to notify the deceased of such defects.—Bi¢ 
CREEK STONE CO. Vv. WOLF, Ind , 37 N. E. Rep. 52 

72. MASTER AND SERVANT — gligence.—Negligence 
on the part of arailroad company cannot be inferred 
merely from the fact thatthe act complained of was 
unnecessary, nor from the fact that a necessary act 
was performed in an unnecessary manner. In order 
to justify the inference of negligence, the commission 
of the act in the manner in which it was committed 
must under all circumstances have implied a failure 
to exercise that degree of care which a prudent per- 
son would exercise under similar circumstances.—ERR 
Vv. EGGLESTON, Neb., 60 N. W. Rep. 98. 

73. MASTER AND SERVANT — Negligence of Fellow- 
servant.—In an action by a servant against his master 
for personal injuries caused by the negligence of a 
fellow-servant, the burden of proof is on plaintiff 
either to show that defendant was guilty of negligence 
in employing the fellow servant, or to show that the 
fellow-servant’s conduct had beep so grossly careless 
during the employment that the master was negligent 
in not acquiring knowledge thereof, and discharging 
him.—MCCHARLES V. HORN SILVER MINING & SMELTING 
Co., Utah, 87 Pac. Rep. 733. 

74. MECHANIC’s LIEN—Contract with Lessee.—Sayles’ 
Civ. St. art. 3164, giving alien to any one who furnishes 
labor or material for a building ‘‘under a contract with 
the owner or his agent, trustee, contractor, or con 
tractors,” does not give a lien to one furnishing labor 
or material under acontract with a lessee inthe ab- 
sence of authority from the owner.—PENFIELD V. HaR- 
RIS, Tex., 278. W. Rep. 762. 

75. MECHANIC’S LIEN—Statement.—One who claims 
the benefits of the mechanic’s lien law must sbow a 
substantial compliance with each essential require 
ment thereof, one of which is that the sworn state- 
ment to be filed shall contain a description of the 
land upon which the labor was done or the material 
was furnished, for the purpose contemplated by such 
law. A description of property in such statement, 
which is entirely inapplicable to the land actually 
benefited, cannot be made effective to any extent for 
the purpose of subjecting the land actually built upon 
to the operation of the lien claimed.—BELL Vv. BOSCHE, 
Neb., 60 N. W. Rep. 92. 

76. MORTGAGE BY GUARDIAN 10 WARD.—The individ- 
ual mortgage of a guardian of a minor to his ward to 
secure a debt due from himto the estate is good as 
against a subsequent mortgage, though the debt is se- 
cured by the guardian’s bond, and there is no order of 
court fixing the amount thereof.—JENNINGS V. JEN- 
NINGS, Cal., 37 Pac. Rep. 794. 

77. MORTGAGE FOR PURCHASE MONEY — Delivery.— 
Where an agent for the sale of land, intrusted witha 
deed thereof, through the negligence of the vendee, 
who knew that he was authorized to deliver the deed 
only after a purchase money note and mortgage were 
executed tothe vendor, fraudulently took the note 
and mortgage in his own name, there was no valid de- 
livery, and the vendor was entitled to a lien for the 
price, as against an innocent purchaser of the mort- 
gage.—RAYMOND V. GLOVER, Cal., 37 Pac. Rep. 772. 

78. MORTGAGE — Foreclosure.—Where mortgaged 
property is seized in the hands of a third possessor, 
who consents to its seizure and sale, waives the 30 
days’ demand of payment on principal debtors, and 
the 10 days’ demand on him as third possessor thereof, 

and who also accepts service of notice of seizure, 
appoints an apyrraiser to estimate the value of the 
seized property, and is present at the sale, offering no 
objection, but bidding thereon, he is estopped frem 














-In 
le- 
its 
no 


1G 


ice 


ler 








Vou. 39 


CENTRAL LAW JOURNAL. 





413 








attacking subsequently the validity of the sale, for any 
defects or informalities in the proceedings arising an- 
terior to the sale.—DERONEN V. HEBERT, La., 16 South. 
Rep. 160. 

79. MUNICIPAL CORPORATION—City Contract—Injunc- 
tion.—A city willnot be compelled by mandamus to 
award acontract tothe lowest bidder for city work 
required to be let to the lowest bidder.—TIMES PUB. 
Co. V. CITY OF EVERETT, Wash., 37 Pac. Rep. 695. 


80. MUNICIPAL CORPORATIONS — Constitutional Re- 
strictions.—A contract whereby a city agrees to pay a 
certain sum for the erection of a bridge—one- half on 
delivery of the material, and the remainder on com- 
pletion and acceptance of the bridge—creates a debt, 
within the provisions of Const. Tex. art. 11, §§ 5,7, 
that no city shall create any debt unless at the same 
time provision be made by taxation for payment of in- 
terest and creation of a sinking fund, and is therefore 
invalid if no such provision is made at the time of its 
execution, notwithstanding payment of the contract 
price is secured by the proceeds, paid into the city 
treasury, of bonds issued for the purpose, in accord- 
ance with provisions of the city charter requiring 
creation of a fund for payment of interest and asa 
sinking fund, by special tax.—BERLIN IRON BRIDGE Co. 
v. City OF SAN ANTONIO, U. 8. C. C. (Tex.), 62 Fed. 
Rep. 882. 


81. MUNICIPAL CORPORATION—Public Improvements. 
—Where the town council’s record shows that a con- 
tract for street grading was let to the lowest bidder, 
and that the work was accepted by the council as 
satisfactory and in accordance with the contract, a lot, 
owner is, in the absence of fraud or mistake, con- 
cluded from denying these facts.—TOWN OF ELMAV. 
CARNEY, Wash., 37 Pac. Rep. 707. 

82. NEGLIGENCE—Alighting from Moving Train.—In 
an action for injuries received in alighting from a rail- 
road car, evidence that the train was moving at night 
out of the depot with rapidly increasing speed, and 
had passed the platform, as plaintiff knew before de- 
scending the steps of the car to alight, shows con- 
tributory negligence on his part.—PENNSYLVANIA Co. 
Vv. HIXON, Ind., 37 N. E. Rep. 56. 

83, NEGLIGENCE — Charity Hospital.—A corporation 
for the care of the insane, organized to carry out the 
purposes of a charitable trust, isnot liable for in- 
juries to persons committed to its charge, caused by 
the negligence of its trustees in the construction of its 
buildings.—DOWNS V. HARPER HOSPITAL, Mich., 60N. 
W. Rep. 42. 

8. NEGLIGENCE—Injury to Residence Lot—Measure 
of Damages.—In an action for damages to residence 
property by reason of dirt being deposited thereon, 
thereby demolishing the outhouses, fences, and shrub- 
bery, the measure of damages is not the difference be- 
tween the market value of the lot just before and after 
theinjury, but itis the amount it would take to put 
the premises in as ‘‘good” a condition as before the 
injury, allowing deductions therefrom for any in- 
creased value of the lot arising from the deposit of 
the dirt thereon.—KOCH Vv. SACHMAN PHILLIPS INv. 
Co., Wash., 37 Pac. Rep. 703. 

85. NEGLIGENCE—Proximate Cause.—It is negligence 
to leave a team of spirited, high-lifed horses, un- 
hitched and uncared for, by the side of a public hign- 
way. The master’s liability for the negligence of his 
Servant, and also the proximate cause of the injury, 
carats v. CONNERS, Colo., 37 Pac. Rep. 
21. 

86. NEGOTIABLE INSTRUMENT—Bona Fide Purchaser. 
—When negotiable paper is purchased after maturity 
from an innocent holder for value before maturity, 
the purchaser takes it free from all equities and de- 
fenses which existed between the original parties to 
the paper.—BaRKER V. LICHTENBERGER, Neb., 60 N. 
W. Rep. 80. 

87. NEW TRIAL.—A new trial can be granted as tosome 
of the issues of a case only when it is clear that such 








issues do not affect the rights of parties other than 
those between whom the new trial is asked.—BENNETT 
v. CLOSSON, Ind., 37 N. E. Rep. 46. 


88. PARENT AND CHILD — Custody of Infants.—In a 
controversy for the custody of an infant of tender 
years, the court will consider the best interests of the 
child, and will make such order for its custody as will 
be for its welfare, without reference to the wishes of 
the parties.—SCHROEDER V. FILBERT, Neb., 60N. W. 
Rep. 89. 


89. PARTNERSHIP—Garnishment—Set -off.—Code 1886, 
§ 2605, provides that any member of a partnership 
“may be sued for the obligations of all:” Held, that 
one garnished by a judgment creditor of a member of a 
firm cannot set-off an indebtedness of the firm to the 
garnishee against a debt due by the garnishee to such 
member, in the absence of a previous agreement to 
that jeffect between the firm member and the gar- 
nishee.—BRADLEY FFRTILIZER CO. V. COOKE, Ala., 16 
South. Rep. 138. 


90. PLEADING—Complaint—Exhibit.—Where a written 
instrument is the foundation of a civil action, the 
original, or a copy thereof, should be filed as an ex- 
hibit to the pleading, and in case of variance between 
the pleading and the exhibit the exhibit must control. 
The instrument is held to be a part of the complaint, 
and a failure to file the original, or a copy thereof, is 
fatal to the case on demurrer.—FIRST NaT. BANK OF 
ARKANSAS CITY V. JONES, Okla., 37 Pac. Rep. 834. 


91. PRINCIPAL AND AGENT—Unauthorized Act—Ratifi- 
cation.— As the ratification of an agent’s act is equiva- 
lent to a prior command, a finding that an agent had 
authority to do an act is sustained by evidence that his 
principal ratified such act.—KRAFT Vv. WILSON, Cal., 37 
Pac. Rep. 790. 


92. RAILROAD COMPANIES — Accident at Crossing— 
Negligence.—Where a railroad track is invisible for 
128 feet from the crossing, it is contributory negligence 
to drive that distance while conversing with a com- 
panion, and attempt to cross the track, without stop- 
ping to look and listen.— JENSEN V. MICHIGAN CENT. R. 
Co., Mich., 60 N. W. Rep. 57. 


93. RAILROAD COMPANY—Fires.—W here a party makes 
a fire upon his own land for a lawful purpose, and the 
fire spreads to other land, the person complaining 
thereof must affirmatively prove negligence, of which 
the fire itself is no evidence.—MATTOON V. FREEMONT, 
E. & M. V. R. Co., 8. Dak., 60 N. W. Rep. 69. 


94. RAILROAD CoMPANY—Killing Stock.—In an action 
against a railroad company for killing stock at a high- 
way crossing on its right of way, an eyewitness to the 
collision is not indispensable to a recovery.—SWEBT V. 
CuicaGO, M. & 8ST. P. Ry. Co., 8S. Dak., 60N. W. Rep. 
77. 

95. RAILROAD IN STREET—Rights of Abutting Owner, 
—Civ. Code, § 1112, provides that ‘‘a transfer of land 
bounded by a highway passes the title to the soil of 
the highway to the center thereof:” Held, that where 
land is acquired by the city, the owner of land abutting 
on a street, though owning to the center of the street, 
cannot complain of its use for railroad purposes con- 
ducive to the public good, and not interfering with his 
right to its use as a highway.—MONTGOMERY V. SANTA 
Ana & W. Ry. Co., Gal., 37 Pac. Rep. 786. 

96. RAILROAD COMPANY—Right of Way.—Where it is 
determined in a proper action that a railroad company 
has complied with that part of a contract for a right of 
way which required it to construct its road within two 
years, and it appears that the construction and opera- 
tion of the road was the substantial consideration, its 
title is unaffected by the fact that it has not paida 
consideration of one dollar and the expenses of the 
deed of such right of way, as provided in the contract. ° 
MATSON V. PORT TOWNSEND SOUTHERN BR. Co., Wash., 
87 Pac. Rep. 705. 

97. REAL- ESTATE AGENT—Commissions.—A real-estate 
agent acting for both parties in effecting an exchange 
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of their property can recover compensation from 
neither, unless such agent’s double employment was 
known and assented to by both said contracting par- 
ties.—CAMPBELL V. BAXTER, Neb., 60 N. W. Rep. 90. 


98. RECEIVER—- Appointment.—Where, in a petition 
for the appointment of a receiver, the relief prayed 


for is that complainant’s claim be decreed a prior lien | 


on allthe insolvent’s assets, and such relief cannot be 
granted, a receiver should not be appointed.—Bank 
OF FLORENCE V. UNITED STATES SAVINGS & LOAN CO., 
Ala., 16 South. Rep. 110. 


99. REMOVAL OF CAUSES— Local Prejudice. — The 
clause in the act of August 13, 1888 (section 2), relating 
tothe remand of any suit “which is now pending in 
any Circuit Court, or may hereafter be entered there 
in,” and which has been removed by the plaintiff 
on the ground of local prejudice, relates only to 
causes already removed under the act of 1875, and 
does not, by implication, authorize further removals 
by plaintiffs on that ground.—CAMPBELL V. COLLINS, 
U. 8. C. C. (R. I.), 62 Fed. Rep. 849. 


100. REPLEVIN— When Lies.—An action of replevin 
may be maintained for property which as between 
the parties is personalty.—MCDANIEL V. LIPP, Neb., 
60 N. W. Rep. 81. 


101. SALE—Action for Price.—The petition, in anac- 
tion for breach of contract to purchase chattels, is de- 
murrable, where it alleges that the chattels were there- 
after sold, and failsto allege that they were sold ata 
loss.—HALBERT V. NEWELL, Tex., 27S. W. Rep. 767. 


102. SALE— Agreement for Rebate.—Where defend. 
ant sold liquors to plaintiff for more than its market 
value, agreeing to return part of the excess to plaint- 
iff at the end of the six months if it appeared that 
plaintiff had made purchases from no one else, the 
fact that one of plaintiff’s agents, accidently, without 
plaintift’s knowledge, and without intention to vio- 
late the understanding of the parties, made a purchase 
from another person, will not prevent recovery by 
plaintiff of such excess.—GOTTSCHALK CO. V. DISTIL- 
LING & CATTLE-FEEDING Co. U. S. C. C (Ill.), 62 Fed. 
Rep. 901. 

103. SALES—Fraudulent Representations— Evidence. 
—In an action for damages for fraudulent representa 
tions ina sale of shares of stock, evidence as to de- 
fendant’s failure to give plaintiff employment as 
promised at the time of the sale, and as to what plaint- 
iff had formerly earned, is inadmissible-—HUBBARD V. 
LONG, Mich., 60 N. W. Rep. 50. 

104. SET-OFF AND COUNTERCLAIM.—In an action sound- 
ing in tort, for conversion, a claim growing out ofa 
contract cannot be pleaded by way of set-off or coun- 
terclaim.—BLOCK V. SWANGO, Ind., 37 N. E. Rep. 55. 

105. TAXATION — Taxes—Action on Bond. —A com- 
plaint on a bond given for the re-possession of per 
sonal property levied on for taxes need not plead 
specially every step required by statute for the ap- 
praisement, assessment, and collection of a legal tax, 
but a general allegation that the tax was duly and 
legally assessed is sufficient.— MIDLAND Ry. Co. v. 
STATE, Ind., 37 N. E. Rep. 57. 

106, Tax SALE—Purchase by State.—Where the State 
is the purchaser of land at tax sale, the comptroller 
and the attorney general have ng authority to give no- 
tice for the State of an intention to apply for a deed. 
—SAN FRANCISCO & FRESNO LAND CO. V. BANBURY, Cal., 
37 Pac. Rep. 801. 

107. TAX TITLE—Purchase Money Note.—Where the 
purchaser of a tax title void on its face sells the land 
covered by it and takes a purchase-money mortgage 
therefor, the assignee of such mortgage is not an in- 
nocent purchaser as against the purchaser claiming 
under covenants in the deed to him. — POTWIN v. 
BLASHER, Wasb., 37 Pac. Rep. 710. 

108. TELEGRAPH COMPANIES—Delay— Damages.—No- 
tice of aclaim for damages against a foreign tele- 
graph company for negligence in delivering a tele- 
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gram, to the agent who received and delivered the 
telegram after transwission,is a compliance with a 
stipulation requiring notice tothe “company.”’—Wkss- 
TERN UNION TEL. Co. v. MAY, Tex., 27S. W. Rep. 760. 

109. TRUST AND TRUSTEE — Conveyance of Trust Es- 
tate.—Where a father buys land, and takes the deed to 
himself as trustee for his minor son, he assumes the 
same obligation and liabilities as would a third person 
ifthe deed were from the father to him, creating the 
Same trust.—RANDOLPH v. EAST BIRMINGHAM LAND 
Co., Ala., 16 South. Rep. 126. 

110. TRUST AND TRUSTEE—Power—Execution of Note, 
—Where a trustee, authorized to ‘‘mortgage” property, 
executes a note as trustee, secured by a mortgage on 
the property, a bona fide indorsee of the note and mort- 
gage does not take them free from equitable defenses, 
since the power to ‘‘mortgage’”’ not authorizing the 
trustee to give a note, the mortgage alone can be en- 
forced.—BALLOU V. YOUNG, S. Car., 208. E. Rep. 84. 

111. VENDOR’s LIEN—Purchase Money Note.—The as. 
signment of a promissory note secured by a vendor's 
lien must, in order to charge a subsequent mortgagee 
with notice thereof, be recorded.— PATTERSON v. TuT- 
TLE, Tex., 278. W. Rep. 758. 

112. WaTERS — Surface Water—Discharge on Adjoin- 
ing Land.—A proprietor may not collect surface wa- 
ters on his estate intoa ditch or drain, and discharge 
them in a volume on the lands of his neighbor.—Lin 
COLN ST. Ry. CO. Vv. ADAMS, Neb., 60 N. W. Rep. 83. 

118. WATERS — Surface Waters—Drainage.—A town is 
under no obligation to an owner adjoining a his;hway 
to keep open a culvert built opposite his premises, 
merely to let off the surface water.—BYRNE V. TOWN 
OF FARMINGTON, Conn., 30 Atl. Rep. 138. 


114. WITNESS — Transactions with Decedent.—Rey. 
St. 1894, § 506, provides that in suits in which an admin- 
istrator is a party, and where a judgment may be ren- 
dered against the intestate’s estate, any necessary 
party whose interest is adverse to the estate shall not 
be a competent witness as to matters which occurrea 
during the life-time of decedent, provided that in case 
the deposition of decedent has been taken and ‘‘can 
be used” as evidence for the administrator, the adverse 
party shall bea competent witness for himself as to 
matters in the deposition: Held, that such adverse 
party is a competent witness where decedent’s deposi- 
tion is on file, though the administrator does not offer 
it in evidence, the adverse party himself having the 
right in such case to offer it to show his competency.— 
COBLE V. MCCLINTOCK, Ind., 38 N. E. Rep. 74. 


115. WATER COMPANY—Contract with City.—Where, 
by contract witha city, a water company agrees to 
furnish water for certain purposes, to be paid for by 
measurement, the company cannot charge an arbitrary 
rate for water used for such purposes, but it must pro 
vide meters to determine the amount used, which 
must be paid for accordingly; and injunction lies to 
restrain the company from shutting off the supply for 
non payment of such arbitrary rates, and to compel it 
to put in meters.—SMITH V. BIRMINGHAM WATERWORKS 
Co., Ala., 16 South. Rep. 123. 


116. WILLS—Nature of Estate.—H, by his will, de- 
vised and bequeathed the residue of his estate to the 
children of his son, W, ‘‘that he now hasor may or 
shall hereafter have, and, if his last child should be 
unborn at the time of his death, to include that one,” 
in equal shares, and directed that the same should be 
held in trust and invested by his executors, and that, 
as the ‘‘said” children of his son should arrive at the 
age of 21 years, they should be paid their respective 
shares, with the interest that should accrue thereon: 
Held, that the grandchildren living at the death of the 
testator took vested interests, subject to open and let 
in their after-born brothers and sisters, payable to 
them when the entire class of takers shall be deter- 
mined, and as they respectively reach the age of 21 
years.—HAGGERTY V. HOCKENBERRY, N. J., 30 Atl. Rep. 
88. 
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